
  

  
 

 B o c a  R a t o n    F o r t  L a u d e r d a l e    M i a m i    T a l l a h a s s e e  

1450 Brickell Avenue, Suite 1900 Miami,  Florida 33131-3453  Telephone 305-755-9500  Facsimile 305-714-4340 

 

IN THE CIRCUIT COURT OF THE 

SEVENTEENTH JUDICIAL CIRCUIT, IN 

AND FOR BROWARD COUNTY, FLORIDA 

 

 

CASE NO.: 12-034121 (07)  

 

 

P &S ASSOCIATES, GENERAL PARTNERSHIP, 

a Florida limited partnership; and S&P 

ASSOCIATES, GENERAL PARTNERSHIP, a 

Florida limited partnership, et al., 

 

    Plaintiffs, 

 

v. 

 

JANET A. HOOKER CHARITABLE TRUST, a 

charitable trust, et al.,  

 

    Defendants. 

______________________________________________/ 

 

PLAINTIFFS’ MOTION FOR 

LEAVE TO FILE A SECOND AMENDED COMPLAINT 

 

Pursuant to Fla. R. Civ. P. 1.190(a), Plaintiffs, P & S Associates, General Partnership 

(“P&S”), S & P Associates, General Partnership (“S&P”), (collectively and individually referred 

to as, the “Partnerships”), and Philip Von Kahle as Conservator on behalf of the Partnerships (the 

“Conservator”, and collectively with the Partnerships, the “Plaintiffs”), by and through their 

undersigned attorneys, hereby file this Motion for Leave to File a Second Amended Complaint 

(the “Motion”) in this action, a copy of the proposed Second Amended Complaint is attached 

hereto as Exhibit A (the “Second Amended Complaint”).  In support of the Motion, Plaintiffs 

state as follows: 

1. As set forth at length in the record of related case no. 12-24051 (07) that is also 

before this Court, on December 10, 2012, Plaintiffs filed the original complaint in this case to 
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include separate causes of action for breach of contract, unjust enrichment, money had and 

received, and fraudulent transfer pursuant to Fla. Stat. 726.105(1)(a). 

2. Approximately one month later, because the management of the Partnerships was 

deadlocked due to a dispute over their management, by order dated January 17, 2013, this Court 

appointed a Conservator to oversee and manage the Partnerships. 

3. Once the Conservator took control of the Partnerships and their books and records 

and other property, it became clear that the original complaint did not accurately contain all facts 

surrounding the claims against the named Defendants.  Moreover, new claims since accrued 

against the “net winner” Defendants due to the pending liquidation of the Partnerships. 

4. By Motion for Leave to Amend the Complaint dated October 29, 2013, Plaintiffs 

sought to refine the allegations in their complaint to accurately reflect their claims against the 

Defendants.  That motion was granted. 

5. Plaintiffs’ now seek to further refine their complaint to include a new cause of 

action for breach of fiduciary duty due to Defendants’ failure to contribute the required amounts 

at winding up of the Partnerships.  These amendments, which should come as no surprise given 

their relatedness to facts and claims already existing in the Amended Complaint, provide good 

cause to grant this Motion. 

6. Additionally, this request to amend is made in compliance with the Case 

Management Order previously agreed to by the parties and entered by this Court.  That Order 

provided that “[a]ny motions for leave to amend the pleadings to add additional parties or others, 

shall be filed no later than January 17, 2014.” 

7. Under Florida law, leave of court to file an amended pleading shall be given 

freely when justice requires. Fla. R. Civ. P. 1.190(a); Hutson v. Plantation Open MRI, LLC, 66 
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So. 3d 1042, 1044 (Fla. 4th DCA 2011) (“Florida Rule of Civil Procedure 1.190(a) provides that 

leave to amend shall be given freely when justice so requires”).  Absent exceptional 

circumstances, motions for leave to amend pleadings should be granted.  Thompson v. Publix 

Supermarkets, Inc., 615 So. 2d 796, 797 (Fla. 1st DCA 1993). 

8. “[R]efusal to allow amendment of a pleading constitutes an abuse of discretion 

unless it clearly appears that allowing the amendment would prejudice the opposing party; the 

privilege to amend has been abused; or amendment would be futile.”  Id. at 1044-45.  “The 

primary consideration in determining whether a motion for leave to amend should be granted is a 

test of prejudice. . . .”  Id. 

9. Moreover, “the decision to grant leave to amend rests upon the trial court’s 

discretion, and any doubts should be resolved in favor of the amendment.” Overnight Success 

Constr., Inc. v. Pavarini Constr. Co., Inc., 955 So. 2d 658, 659 (Fla. 3d DCA 2007).  “However, 

the trial court’s discretion should be exercised in accordance with the public policy of this state 

to freely allow amendments so that cases may be resolved on their merits.” Dausman v. 

Hillsborough Area Reg. Transit, 898 So. 2d 213, 215 (Fla. 2d DCA 2005) (citation omitted). 

10. Consistent with Florida’s liberal rules on amended pleadings, Plaintiffs should be 

granted leave to file their Second Amended Complaint here.  

11. Accordingly, Plaintiffs request that this Court grant them leave to file their 

Amended Complaint in the form attached hereto as Exhibit “A,” and enter an Order deeming the 

attached Second Amended Complaint filed. 

WHEREFORE, Plaintiffs respectfully request that this Court enter an Order granting 

Plaintiffs leave to file their Second Amended Complaint, in the form attached hereto as Exhibit 
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“A;” deeming the attached Second Amended Complaint filed, and granting such other relief as 

this Court deems just and proper under the circumstances. 

 

   Respectfully Submitted, 

BERGER SINGERMAN, LLP 

Attorneys for Plaintiffs 

350 East Las Olas Blvd, Suite 1000 

      Fort Lauderdale, FL  33301 

Telephone: (954) 525-9900 

Direct:  (954) 712-5138 

Facsimile:  (954) 523-2872 

 

 

By:  s/Leonard K. Samuels   

Leonard K. Samuels 

Florida Bar No. 501610 

Etan Mark 

Florida Bar No. 720852 

Steven D. Weber 

Florida Bar No. 47543 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served via 

Electronic Mail upon counsel identified below registered to receive electronic notifications this 

17th day of January, 2014 upon the following:  

Notice has been electronically mailed to: 

Counsel E-mail Address: 

Ana Hesny, Esq. ah@assoulineberlowe.com; ena@assoulineberlowe.com 

Eric N. Assouline, Esq. ena@assoulineberlowe.com; ah@assoulineberlowe.com 

Annette M. Urena, Esq. aurena@dkdr.com; cmackey@dkdr.com; service-amu@dkdr.com 

Daniel W Matlow, Esq. dmatlow@danmatlow.com; assistant@danmatlow.com 

Debra D. Klingsberg, Esq. dklingsberg@huntgross.com  

Robert J. Hunt, Esq. bobhunt@huntgross.com  

Joanne Wilcomes, Esq. jwilcomes@mccarter.com  

Evan Frederick, Esq. efrederick@mccaberabin.com  

Etan Mark, Esq. emark@bergersingerman.com; drt@bergersingerman.com; lyun@bergersingerman.com 

Evan H Frederick, Esq. efrederick@mccaberabin.com; janet@mccaberabin.com; beth@mccaberabin.com 

B. Lieberman, Esq. blieberman@messana-law.com  

Jonathan Thomas Lieber, Esq. jlieber@dobinlaw.com  

Mariaelena Gayo-Guitian, Esq. mguitian@gjb-law.com  

Barry P. Gruher, Esq. bgruher@gjb-law.com  

William G. Salim, Jr., Esq. wsalim@mmsslaw.com  

Domenica Frasca, Esq. dfrasca@mayersohnlaw.com; service@mayersohnlaw.com 

Joseph P Klapholz, Esq. jklap@klapholzpa.com; dml@klapholzpa.com 

Joseph P. Klapholz, Esq. jklap@klapholzpa.com; dml@klapholzpa.com; 

Julian H Kreeger, Esq. juliankreeger@gmail.com  

L Andrew S Riccio, Esq. ena@assoulineberlowe.com; ah@assoulineberlowe.com 

Leonard K. Samuels, Esq. lsamuels@bergersingerman.com; vleon@bergersingerman.com; drt@bergersingerman.com 

Marc S Dobin, Esq. service@dobinlaw.com; mdobin@dobinlaw.com; 
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Counsel E-mail Address: 

Michael C Foster, Esq. mfoster@dkdr.com; cmackey@dkdr.com; kdominguez@dkdr.com 

Michael Casey, Esq. mcasey666@gmail.com  

Richard T. Woulfe, Esq. pleadings.RTW@bunnellwoulfe.com  

Michael R. Casey, Esq. mcasey666@gmail.com  

Brett Lieberman, Esq. blieberman@messana-law.com  

Marc Dobin, Esq. service@dobinlaw.com  

Peter Herman, Esq. PGH@trippscott.com  

Robert J Hunt, Esq. bobhunt@huntgross.com; sharon@huntgross.com; eservice@huntgross.com 

Ryon M Mccabe, Esq. rmccabe@mccaberabin.com; janet@mccaberabin.com; beth@mccaberabin.com 

Steven D. Weber, Esq. sweber@bergersingerman.com; lwebster@bergersingerman.com; drt@bergersingerman.com 

Thomas J. Goodwin, Esq. tgoodwin@mccarter.com; nwendt@mccarter.com;jwilcomes@mccarter.com 

Thomas L Abrams, Esq. tabrams@tabramslaw.com; fcolumbo@tabramslaw.com 

Thomas M. Messana, Esq. tmessana@messana-law.com; tmessana@bellsouth.net; mwslawfirm@gmail.com 

Zachary P Hyman, Esq. zhyman@bergersingerman.com; DRT@bergersingerman.com; clamb@bergersingerman.com 

 

By: s/Leonard K. Samuels   

Leonard K. Samuels 



 

 

 

EXHIBIT A 
============================================== 
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IN THE CIRCUIT COURT OF THE 

SEVENTEENTH JUDICIAL CIRCUIT, 

IN AND FOR BROWARD COUNTY, 

FLORIDA 

  

Case No. 12-034121 (04)   

P&S ASSOCIATES, GENERAL 

PARTNERSHIP, a Florida limited 

partnership; S&P ASSOCIATES, 

GENERAL PARTNERSHIP, a Florida 

limited partnership; Philip von Kahle as 

Conservator of P&S ASSOCIATES, 

GENERAL PARTNERSHIP, a Florida 

limited partnership; and S&P 

ASSOCIATES, GENERAL 

PARTNERSHIP, a Florida limited 

partnership, 

Plaintiffs, 

v. 

JANET A. HOOKER CHARITABLE 

TRUST, a charitable trust; DIANE M. 

DEN BLEYKER, an individual; ETTOH 

LTD., a Florida limited partnership; 

ERSICA P. GIANNA, an individual and as 

Trustee; CATHERINE B. AND BERRY C. 

SMITH, individuals; EDNA A. PROFE 

REV. LIV. TRUST; HERBERT IRWIG 

REVOCABLE TRUST; EDITH ROSEN, 

an individual; RICHARD F. AND BETTE 

WEST, individuals; GREGG WALLICK, 

an individual; JAMES AND VALERIA 

BRUCE JUDD, individuals; JULIANNE 

M. JONES, an individual; JESSE A. AND 

LOIS GOSS, Trustees; LISA RYAN, an 

individual; GERTRUDE GORDON, an 

individual; SAM ROSEN, an individual; 

PARAGON VENTURES, LTD., an 

Austrian limited partnership; HOLY 

GHOST FATHERS INTERNATIONAL 

FUND #2, a Tax-exempt Organization; 

SUSAN E. MOLCHAN OR THOMAS A. 

WHITEMAN, individuals; JANET B. 

MOLCHAN TRUST DTD 05/19/94; 
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ROBERT A. UCHIN REV TRUST; 

HOLY GHOST FATHERS, 

COMPASSION FUND, a Tax-exempt 

Organization; HOLY GHOST FATHERS 

HG-MOMBASA, a Tax-exempt 

Organization; HOLY GHOST FATHERS 

INTERNATIONAL FUND #1, a Tax-

exempt Organization; HOLY GHOST 

FATHERS HG-IRELAND/KENEMA, a 

Tax-exempt Organization; 

CONGREGATION OF THE HOLY 

GHOST - WESTERN PROVIDENCE, a 

Tax-exempt Organization; ABRAHAM 

OR RITA NEWMAN, individuals; JOHN 

J. CROWLEY, and/or JONATHAN 

CROWLEY, individuals; and ALEX E. 

MOLCHAN TRUST DTD 05/19/94;  

Defendants. 

 /  

SECOND AMENDED COMPLAINT 

P&S ASSOCIATES, GENERAL PARTNERSHIP (“P&S”), S&P ASSOCIATES, 

GENERAL PARTNERSHIP (“S&P”), and Philip von Kahle, as conservator of P&S Associates, 

General Partnership and S&P Associates, General Partnership (“S&P) (“Conservator”), by and 

through their undersigned attorneys, sue Defendants JANET A. HOOKER CHARITABLE 

TRUST, a charitable trust, DIANE M. DEN BLEYKER, an individual, ETTOH LTD., a Florida 

limited partnership, ERSICA P. GIANNA, an individual and as Trustee, CATHERINE B. AND 

BERRY C. SMITH, individuals, EDNA A. PROFE REV. LIV. TRUST, HERBERT IRWIG 

REVOCABLE TRUST, EDITH ROSEN, an individual, RICHARD F. AND BETTE WEST, 

individuals, GREGG WALLICK, an individual, JAMES AND VALERIA BRUCE JUDD, 

individuals, JULIANNE M. JONES, an individual, JESSE A. AND LOIS GOSS, Trustees, LISA 

RYAN, an individual, GERTRUDE GORDON, an individual, SAM ROSEN, an individual, 

PARAGON VENTURES, LTD., an Austrian limited partnership HOLY GHOST FATHERS 
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INTERNATIONAL FUND #2, a Tax-exempt Organization, SUSAN E. MOLCHAN OR 

THOMAS A. WHITEMAN, individuals, JANET B. MOLCHAN TRUST DTD 05/19/94, 

ROBERT A. UCHIN REV TRUST, HOLY GHOST FATHERS, COMPASSION FUND, a Tax-

exempt Organization, HOLY GHOST FATHERS HG-MOMBASA, a Tax-exempt Organization, 

HOLY GHOST FATHERS INTERNATIONAL FUND #1, a Tax-exempt Organization, HOLY 

GHOST FATHERS HG-IRELAND/KENEMA, a Tax-exempt Organization, CONGREGATION 

OF THE HOLY GHOST - WESTERN PROVIDENCE, a Tax-exempt Organization, 

ABRAHAM OR RITA NEWMAN, individuals, JOHN J. CROWLEY, and/or JONATHAN 

CROWLEY, individuals, and ALEX E. MOLCHAN TRUST DTD 05/19/94, and allege as 

follows: 

PARTIES, JURISDICTION, AND VENUE 

1. This is an action for breach of statutory duty, breach of contract, unjust 

enrichment, money had and received, and fraudulent transfer, exceeding $15,000.00, exclusive 

of interest, costs, and attorneys’ fees.  All events giving rise to the claims alleged herein occurred 

in Broward County, Florida. 

2. P&S and S&P are General Partnerships (together the “Partnerships”).      

3. The Conservator is currently the court-appointed Conservator of P&S and S&P. 

4. Defendant Janet A. Hooker Charitable Trust, a charitable trust, invested 

$4,000,000.00 in S&P and received $4,859,880.41. 

5. Defendant Diane M. Den Bleyker is sui juris.  Defendant Diane M. Den Bleyker 

invested $827,130.64 in S&P and received $1,120,988.31. 

6. Defendant Ettoh Ltd. is a Florida limited partnership.  Defendant Ettoh Ltd. 

invested $510,000.00 in S&P and received $797,454.40. 
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7. Defendant Ersica P. Gianna, an individual and a Trustee is sui juris.  Defendant 

Ersica P. Gianna, as an individual and a Trustee invested $195,000.00 in S&P and received 

$354,349.71. 

8. Defendant Catherine B. Smith is sui juris and Defendant Berry C. Smith is 

deceased.  Defendants Catherine B. and Berry C. Smith invested $185,000.00 in S&P and 

received $340,572.02. 

9. Defendant Edna A. Profe Rev. Liv. Trust is, upon information and belief, 

organized and existing under the laws of Florida.  Defendant Edna A. Profe Rev. Liv. Trust 

invested $225,000.00 in S&P and received $337,538.76. 

10. Defendant Herbert Irwig Revocable Trust is sui juris.  Defendant Herbert Irwig 

Revocable Trust invested $50,369.58 in S&P and received $182,798.16. 

11. Defendant Edith Rosen is sui juris.  Defendant Edith Rosen invested $139,000.00 

in S&P and received $253,956.18. 

12. Upon information and belief, Defendants Richard F. and Bette West are sui juris.  

Defendants Richard F. and Bette West invested $152,000.00 in S&P and received $237,032.70. 

13. Defendant Gregg Wallick is sui juris.  Defendant Gregg Wallick invested 

$1,030,375.00 in S&P and received $1,115,349.47. 

14. Defendants James Judd and Valeria Bruce Judd are sui juris.  Defendants James 

Judd and Valeria Bruce Judd invested $180,000.00 in S&P and received $260,000.00. 

15. Defendant Julianne M. Jones is sui juris.  Defendant Julianne M. Jones invested 

$219,826.83 in S&P and received $291,970.93. 

16. Defendants Jesse A. and Lois Goss, Trustees are sui juris.  Defendants Jesse A. 

and Lois Goss, Trustees invested $48,705.19 in S&P and received $120,000.00. 
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17. Defendant Lisa Ryan is sui juris.  Defendant Lisa Ryan received approximately 

$79,000 in excess of her share of her joint S&P Partnership account upon liquidation of her 

share. 

18. Defendant Gertrude Gordon is sui juris.  Defendant Gertrude Gordon invested 

$47,000.00 in S&P and received $109,180.21. 

19. Defendant Sam Rosen is sui juris.  Defendant Sam Rosen invested $140,000.00 in 

both S&P and P&S and received $191,142.13 from the Partnerships. 

20. Defendant Paragon Ventures, Ltd. is an Austrian limited partnership.  Defendant 

Paragon Ventures, Ltd. invested $8,000,000.00 in P&S and received $9,948,756.02. 

21. Defendant Holy Ghost Fathers International Fund #2 is a Tax-exempt 

Organization.  Defendant Holy Ghost Fathers International Fund #2 invested $1,451,812.90 in 

P&S and received $1,924,437.16. 

22. Defendants Susan E. Molchan or Thomas A. Whiteman are sui juris.  Defendants 

Susan E. Molchan or Thomas A. Whiteman invested $134,000.00 in P&S and received 

$216,438.59. 

23. Defendant Janet B. Molchan Trust DTD 05/19/94 is, upon information and belief, 

organized and existing under the laws of Florida.  Defendant Janet B. Molchan Trust DTD 

05/19/94 invested $125,700.00 in P&S and received $242,643.03. 

24. Defendant Robert A. Uchin Rev Trust is, upon information and belief, organized 

and existing under the laws of Florida.  Defendant Robert A. Uchin Rev Trust invested 

$250,000.00 in P&S and received $342,946.21. 
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25. Defendant Holy Ghost Fathers, Compassion Fund is a Tax-exempt Organization.  

Defendant Holy Ghost Fathers, Compassion Fund invested $461,235.46 in P&S and received 

$725,000.00. 

26. Defendant Holy Ghost Fathers HG-Mombasa is a Tax-exempt Organization.  

Defendant Holy Ghost Fathers HG-Mombasa invested $153,000.00 in P&S and received 

$270,000.00. 

27. Defendant Holy Ghost Fathers International Fund #1 is a Tax-exempt 

Organization.  Defendant Holy Ghost Fathers International Fund #1 invested $1,181,331.35 in 

P&S and received $1,308,617.68. 

28. Defendant Holy Ghost Fathers HG-Ireland/Kenema is a Tax-exempt 

Organization.  Defendant Holy Ghost Fathers HG-Ireland/Kenema invested $60,000.00 in P&S 

and received $217,884.63. 

29. Defendant Congregation of the Holy Ghost - Western Providence is a Tax-exempt 

Organization.  Defendant Congregation of the Holy Ghost - Western Providence invested 

$200,000.00 in P&S and received $382,532.35.  (Defendant Holy Ghost Fathers International 

Fund #2, Defendant Holy Ghost Fathers, Compassion Fund, Defendant Holy Ghost Fathers HG-

Mombasa, Defendant Holy Ghost Fathers International Fund #1, Defendant Holy Ghost Fathers 

HG-Ireland/Kenema, and Defendant Congregation of the Holy Ghost - Western Providence are 

collectively referred to as the “Holy Ghost Entities”). 

30. Defendants Abraham or Rita Newman are sui juris.  Defendants Abraham or Rita 

Newman invested $89,000.00 in P&S and received $168,357.00. 

31. Defendants John J. Crowley and/or Jonathan Crowley are sui juris.  Defendants 

John J. and/or Jonathan Crowley invested $55,000.00 in P&S and received $116,707.18. 
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32. Defendant Alex E. Molchan Trust DTD 05/19/94 is, upon information and belief, 

organized and existing under the laws of Florida. Defendant Alex E. Molchan Trust DTD 

05/19/94 invested $75,700.00 in the P&S and received $128,127.58. 

33. A detailed list of the distributions and disbursements to the aforementioned 

Defendants is attached hereto as Exhibit A. 

34. Venue is proper before this Court pursuant to Florida Statute § 47.011 because 

that is where the causes of action accrued, that is where the entities into which the parties’ 

invested reside, and this action arises from events which occurred or were due to occur in 

Broward County, Florida. 

GENERAL ALLEGATIONS 

35. Each of the Partnerships is governed by a Partnership Agreement (collectively, 

the “Partnership Agreements”).
1
 

36. Pursuant to the Partnership Agreements, the Partnerships were formed for the 

purpose of engaging in the business of investing. 

37. Each of the partners in the Partnerships (the “Partners”), including, upon 

information and belief, Defendants, invested significant funds into one of two investment 

vehicles, each of which was expected to yield stable, consistent returns: S&P and P&S. 

38. The purpose of each Partnership was to pool investor funds, and the former 

Managing General Partners of the Partnerships – Michael D. Sullivan (“Sullivan”) and Greg 

Powell (“Powell”) – invested the majority of those funds with Bernard L. Madoff Investment 

Securities, LLC.
2
 

                                                 
1
 The partnership agreements of S&P and P&S are identical in all material respects with the 

exception of the name of the applicable partnership entity. 

2
 Some of the funds was not invested with Bernard L. Madoff Investment Securities, LLC. 
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39. The Partnerships’ investments were to be overseen by Sullivan and Powell (the 

former “Managing General Partners”).
3
  Additionally, the former Managing General Partners 

were to oversee the withdrawal of funds and distribution of funds from the Partnerships to the 

Partners. 

40. Pursuant to the Partnership Agreements, the profits and losses attributable to the 

Partnerships were to be allocated among the Partners in the ratio of each Partner’s capital 

account to the aggregate total capital contribution of all the Partners on an actual daily basis 

commencing on the date of each Partner’s admission into the Partnerships as follows: twenty 

percent (20%) to the Managing General Partners and eighty percent (80%) to the Partners.  A 

true and correct copy of the partnership agreement of S&P Associates, General Partnership is 

attached hereto as Exhibit B.  A true and correct copy of the partnership agreement of P&S 

Associates, General Partnership is attached hereto as Exhibit C. 

41. Distributions of profits to the Partners from the Partnerships were to be made at 

least once per year.  Cash flow was to be distributed among all the Partners, in the ratio of each 

Partner’s capital account to the aggregate total capital contribution of all the Partners on an 

actual daily basis commencing on the date of each Partner’s admission into the partnership, for 

any fiscal year as follows: twenty percent (20%) to the Managing General Partners and eighty 

percent (80%) to the Partners. 

42. In other words, if the Partnerships distributed any profits to the Partners, those 

profits had to be distributed in equal proportion to all Partners depending on each Partner’s pro 

rata share in the Partnerships as of the date of the distribution.  See Sections 4.04, 5.01, and 5.02  

of Exhibits B and C to the Complaint. 

                                                 
3
 Greg Powell is deceased. 
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43. Further, no partner was considered to have breached the terms of the Partnership 

Agreements unless an “event of default,” as described in Article Ten of the Partnership 

Agreements, occurred.  

44. Under the Section 10.01 of the Partnership Agreements, the following constituted 

“events of default:” 

a. the failure to make when due any contribution or advance 

required to be made under the terms of this agreement and 

continuing that failure for a period of ten (10) days after 

written notice of the failure from the Managing General 

Partners. 

b. the violation of any of the other provisions of this 

Agreement and failure to remedy or cure that violation 

within (10) days after written notice of the failure from the 

Managing General Partners.  

*** 

g. THE COMMITTING OR PARTICIPATION IN AN 

INJURIOUS ACT OF FRAUD, GROSS NEGLECT, 

MISREPRESENTATION, EMBEZZLEMENT OR 

DISHONESTY AGAINST THE PARTNERSHIP, OR 

COMMITTING OR PARTICIPATING IN ANY OTHER 

INJURIOUS ACT OR OMISSION WANTONLY, 

WILLFULLY, RECKLESSLY, OR IN A MANNER 

WHICH WAS GROSSLY NEGLIGENT AGAINST THE 

PARTNERSHIP, MONETARILY OR OTHERWISE OR 

BEING CONVICTED OF ANY ACT OR ACTS 

CONSTITUTING A FELONY OR MISDEMEANOR, 

OTHER THAN TRAFFIC VIOLATIONS, UNDER THE 

LAWS OF THE UNITED STATES OR ANY STATE 

THEREOF.  

45. Additionally, Section 10.02 of the Partnership Agreements provides that “[n]o 

assignment, transfer OR TERMINATION of a defaulting Partner’s INTEREST as provided in 

this Agreement, shall relieve the defaulting Partner from any personal liability for outstanding 

indebtedness, liabilities, liens or obligations relating to the Partnership that may exist on the date 

of the assignment, transfer OR TERMINATION.” 
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THE DEFENDANTS RECEIVED IMPROPER  

DISTRIBUTIONS FROM THE PARTNERSHIPS 

46. On August 29, 2012, this Court entered an Agreed Order by and between certain 

partners, acting on behalf of the Partnerships, and Michael D. Sullivan (the “Order”).  Pursuant 

to the Order, Sullivan resigned as Managing General Partner and Margaret J. Smith (“Smith”) 

was deemed in his stead to be sole Managing General Partner of the Partnerships.  Furthermore, 

Smith, as Managing General Partner, was to be given “full access to all of the Partnership’s 

books, records, assets and property and will be afforded all of the rights and duties of a 

Managing General Partner . . .”  A true and correct copy of the Agreed Order is attached hereto 

as Exhibit D. 

47. After an investigation of the books and records that have been made available to 

Smith, it was determined that Defendants did not comply with the terms of the Partnership 

Agreements because they received improper actual distributions from S&P and/or P&S in excess 

of their actual contributions to S&P and/or P&S, while other partners of S&P and/or P&S 

received actual distributions from the Partnerships that are less than their actual contributions to 

S&P and/or P&S. 

48. Additionally, an investigation of the books and records of the Partnerships 

uncovered that the former Managing General Partners breached their fiduciary duties of loyalty 

and care to the Partners and the Partnerships by making distributions to certain Defendants that 

were not made from the Partnerships’ profits but were rather made from the principal 

contributions of other Partners.  In short, the former Managing General Partners did not invest all 

of the funds contributed by the Partners. 

49. Due to distributions that were made in direct contravention to the plain terms of 

the Partnership Agreements, Defendants reaped profits from their investments in the S&P and/or 
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P&S, while other Partners lost millions of dollars.  Those distributions in excess of the 

Defendants’ actual contributions were improper and rightfully belong to the Plaintiffs for 

distribution to the other Partners depending on each Partners’ pro rata share. 

50. After discovering the improper distributions made to Defendants, on November 

13, 2012, Smith sent Demand Letters to those partners who received improper distributions. 

Copies of the Demand Letters sent are attached hereto as Exhibit E.  

51. The Demand Letters notified each partner who received an improper distribution 

of that fact and requested a return of those funds within 10 days of receipt of the letter.  .  It 

further provided that if the partner who received the demand letter did not return the funds 

received, that legal action would be taken against it.   

52. Accordingly, the Demand Letters constituted a notice as contemplated by 

Sections 10.01(a) and (b) of the Partnership Agreements. 

53. To date, none of the Defendants who received those Demand Letters have 

returned the improper distributions that they received from the Partnerships.  

THE WINDING UP OF THE PARTNERSHIPS 

54. In July of 2012, the Partnerships commenced an interpleader action seeking 

judicial oversight and direction as to the appropriate method of distributing the Partnerships’ 

remaining assets (“Interpleader Action.”).  

55. In August of 2012, certain Partners filed a lawsuit against the Partnerships’ 

former Managing General Partner, Sullivan.  The lawsuit alleged that Sullivan diverted millions 

of Partnership dollars to himself and other insiders.  See Matthew Carone, et. al. v. Michael D. 

Sullivan, Case No. 12-24051(07) (the “Conservator Suit”).  
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56. Those Partners also sought the appointment of a neutral professional to take over 

the Partnerships, and pursue the Partnerships’ best interests and report to the Court and Partners.  

57. On or about January 17, 2013, Philip J. Von Kahle was appointed as Conservator 

of the Partnerships.  A true and correct copy of the Order Appointing Conservator is attached 

hereto as Exhibit F. (“Order Appointing Conservator”) 

58. The Order Appointing Conservator has not been rescinded, modified or amended.  

59. The Conservator was ordered to take possession of all property of the 

Partnerships.  The property of the Partnerships included, the “accounts, books of account, 

checkbooks, assets, files, papers, contracts, records, documents, monies, securities, choses in 

action, keys, pass codes and passwords, computer data, archived and historical data, and all of 

the Partnerships including but not limited to any and all funds being held by any third-party on 

behalf of the Partnerships.”  (Exhibit F at 2). 

60. Pursuant to the Order Appointing Conservator, the Conservator was provided 

with certain powers. 

61. Specifically, the Conservator was provided with the authority to have and possess 

all powers and rights to facilitate its management and preservation, maintenance and protection 

and administration including, but not limited to, the following: 

(a) Winding down the affairs of the Partnerships and distribution of assets of 

the Partnerships, including following up on the Interpleader action filed 

with the Court to determine how the partnership funds are to be 

distributed, making all necessary and appropriate applications to the Court 

in order to effect such wind-down and distributions; 
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(b) Reviewing prosecuting, dismissing, initiating and/or investigating any and 

all potential claims that may be brought or have been brought on behalf of 

the Partnerships.  

62. On or about May 31, 2013, the Conservator filed a Motion for Summary 

Judgment in the Interpleader Action, seeking a judicial determination of how the assets of the 

Partnerships should be distributed. 

63. In his Motion, the Conservator recommended that distributions be made using the 

“Net Investment Method” to unwind the Partnerships, because, among others things, the 

Partnerships never realized any legitimate profit. Therefore, he suggested that the false profits 

should be omitted from the capital accounts. The Conservator’s proposed distributions would 

therefore initiate the winding up process as it relates to the Partnerships.  

64. Under the net investment method, the partners in the Partnerships either:  

(1) contributed more cash to the Partnerships than they received (“Net Losers”); or (2) received 

more distributions from the Partnerships than they made contributions (“Net Winners”).  

65. Under the Net Investment method, the Net Winners have a negative capital 

account, because they owe a debt to the Partnerships in the amount they received in excess of 

what is permitted in the Partnership Agreements.   

66. Similarly, under the Partnership Agreements, because the Net Winners have an 

excess of charges over credits in their capital accounts in a greater proportion than other Partners 

of the Partnerships, certain distributions to them were not authorized under the Partnership 

Agreements. 
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67. Accordingly, under Fla. Stat. § 620.8807, Defendants are required to return the 

money they received in excess of their capital contributions, as a liability to be paid to the 

Partnerships.    

68. Because the Partnerships are in the process of winding up, the Conservator sent 

out demand letters to certain Net Winners on October 18, 2013, requesting that they return to the 

Conservator all distributions that they received in excess of contributions.  Those demand letters 

further provided that the Conservator would pursue legal action against them, if they failed to 

comply within 10 days of receipt of the letter. Copies of the Demand Letters sent are attached 

hereto as Exhibit G. 

69. To date, none of the Defendants who received those demand letters have returned 

any money to the Conservator. 

70. Plaintiffs have a bona fide cause of action against Defendants who have 

improperly received distributions for breach of statutory duty, breach of contract, unjust 

enrichment, money had and received, and fraudulent transfer pursuant to Fla. Stat. § 

725.105(1)(a). 

71. Plaintiffs are the proper party to the causes of action contemplated herein.  

72. All conditions precedent to the bringing of this action have been performed, have 

occurred, have been waived or have been excused. 

COUNT I 

BREACH OF STATUTORY DUTY (NEGLIGENCE) 

(Against All Defendants) 

73. Plaintiffs reallege paragraphs 1 through 72 as if set forth in full herein.  
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74. Defendants’ capital account with S&P and/or P&S has an excess of charges over 

credits because Defendants have received distributions in excess of their contributions to S&P 

and/or P&S, which constitutes a debt to the Partnerships. 

75. The Partnerships are currently in the process of winding down, and each Partner is 

entitled to a settlement of all Partnership accounts.  

76. Pursuant to Fla. Stat. § 620.8807, Defendants are obligated to reconcile their debts 

owed to either of the Partnerships, and must contribute “an amount equal to any excess of the 

charges over the credits” in their capital account. 

77. Defendants are under a statutory duty to contribute to S&P and/or P&S an amount 

equal to any excess of the charges over the credits in their capital account. 

78. By refusing to return the amount equal to any excess of the charges over the 

credits in their capital account with S&P and/or P&S, Defendants have breached their statutory 

duty. 

79. Defendants’ breach of their statutory duty has caused S&P and/or P&S to incur 

damages. 

80. S&P and/or P&S have been damaged as a result of the breach described in 

Paragraph 81 because Defendants have refused to pay amounts that must be contributed to the 

S&P and/or P&S upon the winding up of their business. 

81. Accordingly, all Defendants are required to immediately turnover all sums owed 

to either of the Partnerships. 

WHEREFORE, Plaintiffs demand entry of judgment against Defendants for damages, 

court costs, interest, and such other and additional relief as the Court deems just and proper.   

 



4397708-13  16  

 

350 Eas t  Las  Olas  B lvd .  |  Su i te  1000 |  Fo r t  Lauderda le ,  F lor ida  33301  
t :  954-525-9900 |  f :  954-523-2872 |  WWW .BERGERSINGERMAN.COM 

 

COUNT II 

BREACH OF CONTRACT 

(Against All Defendants) 

82. Plaintiffs reallege paragraphs 1 through 72 as if set forth in full herein. 

83. The Partners, including Defendants, executed and agreed to the terms of the 

Partnership Agreements. 

84. Defendants materially breached Sections 10.01(a) and (b) of the Partnership 

Agreements because, more than 10 days after receipt of demand letters from the Managing 

General Partner of the Partnerships, they failed to return the amount of distributions they 

received from S&P and/or P&S in excess of their actual contributions to P&S and/or S&P, while 

other partners of S&P and/or P&S received actual distributions from S&P and/or P&S that are 

less than their actual contributions to S&P and/or P&S.  

85. Defendants materially breached Sections 10.01(g) of the Partnership Agreements 

by intentionally and willfully refusing to return Partnership funds after receiving notice of the 

fact that they were not entitled to retain them because they received an amount of distributions in 

excess of their actual contributions to S&P and/or P&S, while other partners of S&P and/or P&S 

received actual distributions from S&P and/or P&S that are less than their actual contributions to 

S&P and/or P&S.  

86. Defendants materially breached Sections 4.04, 5.01, and 5.02 of the Partnership 

Agreements because they received and retained distributions in excess of their actual 

contributions to S&P and/or P&S, while other partners of S&P and/or P&S received actual 

distributions from S&P and/or P&S that are less than their actual contributions to S&P and/or 

P&S. 
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87. Plaintiffs were damaged by Defendants’ material breaches of the Partnership 

Agreements.  

WHEREFORE, Plaintiffs demand entry of judgment against Defendants for damages, 

court costs, interest, and such other and additional relief as the Court deems just and proper.   

COUNT III 

UNJUST ENRICHMENT 

(Against All Defendants) 

88. Plaintiffs reallege the allegations set forth in paragraphs 1 through 34, 37 through 

39, 41, 46, 48, 50, 51, 53, 54 through 64, and 67 through 72, and incorporate those allegations by 

reference. 

89. S&P and/or P&S conferred a benefit on Defendants by making actual 

distributions to Defendants in excess of Defendants’ actual contributions to S&P and/or P&S, 

while other partners of S&P and/or P&S received actual distributions from S&P and/or P&S that 

are less than their actual contributions to S&P and/or P&S.  

90. Defendants were able to receive those distributions in excess of their 

contributions to S&P and/or P&S, which belong to other Partners of S&P and/or P&S, through 

undue advantage exercised by the former Managing General Partners, who made the 

distributions and breached their fiduciary duties of care and loyalty to the Partnerships and the 

Partners. 

91. Defendants voluntarily accepted and retained those distributions from S&P and/or 

P&S. 

92. Defendants were notified of the fact that the distributions they received were 

improperly retained.  
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93. It would be inequitable and unjust for Defendants to retain the distributions 

conferred by S&P and/or P&S, after being informed that of the improper nature of the 

distributions because a portion of the distributions received by Defendants belong to other 

Partners. 

94. Plaintiffs are entitled to the return of those amounts by which Defendants were 

unjustly enriched, through disgorgement or another appropriate remedy. 

WHEREFORE, Plaintiffs demand entry of judgment against Defendants in the amount 

that they were unjustly enriched, including pre- and post-judgment interest and costs, and to 

grant any other relief the Court deems appropriate. 

COUNT IV 

MONEY HAD AND RECEIVED 

(Against All Defendants) 

95. Plaintiffs reallege the allegations set forth in paragraphs 1 through 34, 37 through 

39, 41, 46, 48, 50, 51, 53, 54 through 64, and 67 through 72, and incorporate those allegations by 

reference. 

96. S&P and/or P&S conferred a benefit on Defendants by making actual 

distributions to Defendants in excess of their actual contributions to S&P and/or P&S, while 

other partners of S&P and/or P&S received actual distributions from S&P and/or P&S that are 

less than their actual contributions to the S&P and/or P&S.  

97. Defendants were able to receive those distributions belonging to Partners of S&P 

and/or P&S through undue advantage exercised by the former Managing General Partners, who 

made the distributions and breached their fiduciary duties of loyalty and care to the Partnerships 

and the Partners. 
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98. Defendants voluntarily accepted and retained those distributions from S&P and/or 

P&S. 

99. Defendants were notified of the fact that the distributions they received were 

improperly retained.  

100. It would be inequitable and unjust for Defendants to retain the distributions 

conferred by S&P and/or P&S, after being informed of the nature of such distributions,  because 

a portion of the distributions received by Defendants belong to other Partners. 

101. In equity and good conscience, Plaintiffs are entitled to the return of those 

amounts by which Defendants were unjustly enriched, through disgorgement or another 

appropriate remedy. 

WHEREFORE, Plaintiffs demand entry of judgment against Defendants in the amount 

that they were unjustly enriched, including pre- and post-judgment interest and costs, and to 

grant any other relief the Court deems appropriate 

COUNT V 

AVOIDANCE OF FRAUDULENT TRANSFERS PURSUANT 

TO SECTION 726.105(1)(A) OF THE FLORIDA STATUTES 

(Against All Defendants) 

102. Plaintiffs reallege the allegations set forth in paragraphs 1 through 72, and 

incorporate those allegations by reference. 

103. Throughout the operation of the Partnerships, the Partners were entitled to receive 

distributions from the Partnerships pursuant to the Partnership Agreements. 

104. Defendants were able to receive actual distributions from S&P and/or P&S in 

excess of their actual contributions to S&P and/or P&S, while other partners of the Partnerships 

received actual distributions from P&S and/or S&P that are less than their actual contributions to 

the Partnerships through undue advantage exercised by the former Managing General Partners, 
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who breached their fiduciary duties of loyalty and care, and who made the distributions with the 

actual intent to hinder, delay or defraud certain of the Partners, who are and were creditors of the 

Partnerships, as well as the Partnerships themselves. 

105. The distributions made by the former Managing General Partners from S&P 

and/or P&S to Defendants are transfers that could have been applicable to the payment of the 

distributions and obligations due to the Partners under the Partnership Agreements. 

106. S&P and/or P&S did not receive reasonably equivalent value in exchange for the 

distributions made to Defendants. 

107. The transfers to Defendants may be avoided under Section 726.105(1)(a) of the 

Florida Statutes. 

WHEREFORE, Plaintiffs respectfully request the Court enter a Judgment: 

(a) Declaring the transfers to Defendants to have been fraudulent transfers pursuant 

to Section 726.105(1)(a) of the Florida Statutes; 

(b) Avoiding the transfers to Defendants as fraudulent transfers in violation of 

Section 726.105(1)(a) of the Florida Statutes; 

(c) Requiring Defendants to pay to Plaintiffs the transfers to Defendants. 

(d) Granting such other and further relief as may be just and proper. 

COUNT VI 

BREACH OF FIDUCIARY DUTY 

(Against All Defendants) 

108. Plaintiffs reallege the allegations set forth in paragraphs 1 through 72, and 

incorporate those allegations by reference. 

109. Pursuant to Fla. Stat. § 620.8404, Defendants owe S&P and/or P&S a fiduciary 

duty of loyalty.  
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110. Specifically, Defendants have a fiduciary duty of loyalty to S&P and/or P&S 

which requires them to, account to P&S and/or S&P and hold as trustee for P&S and/or S&P any 

property, profit or benefit derived by Defendants in the conduct and winding up of P&S and/or 

S&P’s business or derived from a use of the partnership business. 

111. The distributions that Defendants received from S&P and/or P&S in excess of 

their capital contributions constitute partnership property, or property derived by Defendants in 

the conduct of S&P’s and/or P&S’s business.  

112. Defendants’ refusal to remit payment of the amounts that Defendants received 

from S&P and/or P&S in excess of Defendants’ contributions to S&P and/or P&S in connection 

with the winding up of S&P and/or P&S after receiving the demand letters discussed above 

constitutes a breach of their fiduciary duty of loyalty. 

113. Plaintiffs were damaged by Defendants’ breaches of their fiduciary duty of 

loyalty.  

WHEREFORE, Plaintiffs demand entry of judgment against Defendants for damages, court 

costs, interest, and such other and additional relief as the Court deems just and proper.   
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PLAINTIFFS DEMAND A JURY ON ALL ISSUES SO TRIABLE. 

Respectfully submitted, 

 By: s/ Leonard K. Samuels  

Leonard K. Samuels 

Florida Bar No. 501610 

Etan Mark 

Florida Bar No. 720852 

Steven D. Weber 

Florida Bar No. 47543 

Attorney for Plaintiffs 

BERGER SINGERMAN LLP 

350 East Las Olas Boulevard, Suite 1000 

Fort Lauderdale, Florida  33301 

Telephone: (954) 525-9900 

Fax: (954) 523-2872 

lsamuels@bergersingerman.com 

emark@bergersingerman.com 

sweber@bergersingerman.com 
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