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IN THE CIRCUIT COURT OF THE 17th
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA
CASE NO. 12-034123 (07)
P & S ASSOCIATES GENERAL
PARTNERSHIP, etc. et al.,
Plaintiffs,
vs.
STEVEN JACOB, et al.
Defendants.
/
MOTION TO COMPEL DEFENDANT
FRANK AVELLINO TO PRODUCE DOCUMENTS
IN RESPONSE TO FIFTH REQUEST FOR PRODUCTION
Plaintiffs have been forced, yet again, to file a motion to compel seeking an Order from
the Court compelling the production of documents from Defendants Frank Avellino based on a
host of meritless objections. In support thereof Plaintiffs State:
1.

On or about October 5, 2015, Plaintiffs served a Fifth Request for Production of

Documents to Defendant Frank Avellino. A true and correct copy of Plaintiffs’ Fifth Request for
Production is attached hereto as Exhibit “A”.
2.

On or about November 16, 2015, Avellino served Responses to Plaintiffs’ Fifth

Request for Production. A true and correct copy of Avellino’s Responses to Plaintiffs’ Fifth
Requests for Production is attached hereto as Exhibit “B”.
3.

On or about January 14, 2016, counsel for Plaintiffs and counsel for Avellino

conducted a meet and confer. During the meet and confer, counsel for Avellino tentatively
agreed to produce a significant number of documents which had previously been withheld.
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4.

However, a week later, and without explanation, counsel for Avellino withdrew

his agreement to produce and/or search for documents and simply refused to do so. A true and
correct copy of the correspondence between counsel for Avellino and counsel for Plaintiffs is
attached hereto as Exhibit “C”.
5.

Avellino has asserted a host of meritless objections in response to Plaintiffs’ Fifth

Request for Production of Documents. For the reasons set forth below those objections should be
overruled and Avellino should produce all responsive documents.
6.

Avellino objected to Request for Production Number 1, which sought all

documents and communications exchanged between Avellino and Bienes, because it was overly
broad, unduly burdensome, not likely to lead to admissible evidence and protected by a joint
defense/common interest privilege.
7.

Avellino’s objection to Request for Production Number 1 must be overruled

because the documents sought are clearly relevant. The relationship between Avellino and
Bienes is central to this action. The Complaint pleads that the time frame that Avellino and
Bienes were partners in an accounting firm and an investment firm from approximately 1968 and
1992 is central to their motivation for obtaining unlawful kickbacks related to their inducing the
Partnerships to invest with Madoff, and is also directly relevant to the existence of a conspiracy
involving Frank Avellino, Michael Bienes and Michael Sullivan. Further, Avellino admits such
documents are relevant when he states that “Non-privileged documents will be produced” in
response to this request.
8.

While Avellino also claims that the production of such documents is overly broad

and unduly burdensome, his attorney has failed to explain or produce any evidence which
demonstrates why or how such documents are overly broad or unduly burdensome, as required
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by Florida law. Topp Telecom, Inc. v. Atkins, 763 So. 2d 1197, 1199 (Fla. 4th DCA 2000)
(noting that objections to discovery based on it being overly burdensome must be supported by
some evidence).
9.

To the extent that Avellino’s communications with Bienes and his attorneys are

protected by the attorney client and/or joint defense privilege, Avellino is required to produce a
privilege log in connection with such communications. Further, information which would have
been protected by the alleged common interest privilege was sought more than a year ago. Yet
Avellino has did not then produce a privilege log or assert a common interest/joint defense
privilege. Therefore, Avellino waived his right to assert such privileges. Century Business Credit
Corp. v. Fitness Innovations & Tech., Inc., 906 So.2d 1156 (Fla. 4th DCA 2005). Accordingly
Avellino’s objections to Request for Production Number 1 must be overruled.
10.

Despite the fact that Avellino bears the burden of proof in showing the existence

of a common interest privilege, he has objected to Request for Production Number 2, which
sought documents and communications which evidence a common interest privilege between
Avellino and Bienes. The basis for Avellion’s objection was that (i) the term “evidences” is
vague and unclear; and (ii) there is no written common interest agreement. Avellino claims the
agreement is oral, but does not provide a date it was purportedly entered into.
11.

Such an objection should summarily be overruled because the term evidences is

not vague or unclear, and documents which show the existence of a common interest privilege
must be produced or disclosed in a privilege log. Bienes bears the burden of proof in showing
the existence of such a privilege. S. Bell Tel & Tel. Co. v. Deason, 632 So.2d 1377, 1383 (Fla.
1994). Unless Avellino can produce documents which evidence the existence of a “common
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interest privilege,” his objections based on such a privilege must be overruled until he can
produce such documents.
12.

Avellino also objected to Request for Production Number 3 which sought all

documents “pertaining to your retention or preservation of evidence” because it is irrelevant, and
the term “pertaining to” is vague and ambiguous. However, there is no question that there is no
ambiguity as it relates to that term. Further, Avellino’s counsel agreed to contact his former law
firm which allegedly had possession custody and control of the documents sought, and produce
documents which relate to the establishment of a common interest privilege but later changed
position without explanation. Moreover, counsel for Avellino has not confirmed whether he has
attempted to obtain such documents. Therefore, Plaintiffs submit that Avellino and his attorney
have not sought to obtain documents from Avellino’s attorney’s law firm.
13.

Avellino’s objection based on the relevancy of the documents at issue is also

meritless as there are substantial and serious allegations pertaining to Avellino’s spoliation of
evidence. In fact, Plaintiffs are seeking to strike Avellino’s pleadings as a result of Avellino’s
spoliation of such evidence.
14.

To the extent that Avellino may claim that documents which are responsive to

Request for Production Number 3 are privileged, such an objection should also be overruled.
15.

The attorney-client privilege is limited in situations such as this one, because

Avellino’s advice from counsel pertaining to a need to preserve documents is discoverable so
that Plaintiffs can prosecute their spoliation motion. Lender Processing Services, Inc. v. Arch Ins.
Co., 2015 WL 1809318, at *6 (Fla. 1st DCA Apr. 22, 2015) (“waiver of the privilege occurs
when a party ‘raises a claim that will necessarily require proof by way of a privileged
communication.’”) (citation omitted) (emphasis in original). Avellino claims that he did not have
4
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a duty to preserve documents and has otherwise preserved all relevant evidence. Accordingly,
documents that would otherwise be privileged that relate to what steps Avellino took to preserve
evidence in connection with this litigation or other pending litigation are relevant and
discoverable. Likewise, documents or evidence which relate to a lack of action by Avellino is
discoverable.
16.

In Metro. Opera Ass'n, Inc. v. Local 100, Hotel Employees & Rest. Employees

Intern. Union, 212 F.R.D. 178, 222 (S.D.N.Y. 2003), for example, the court issued the harsh
sanction of striking pleadings because:
counsel (1) never gave adequate instructions to their clients about the clients'
overall discovery obligations, what constitutes a “document” or about what was
specifically called for by the Met's document requests; (2) knew the Union to
have no document retention or filing systems and yet never implemented a
systematic procedure for document production or for retention of documents,
including electronic documents; (3) delegated document production to a layperson
who (at least until July 2001) did not even understand himself (and was not
instructed by counsel) that a document included a draft or other non-identical
copy, a computer file and an e-mail; (4) never went back to the layperson
designated to assure that he had “establish[ed] a coherent and effective system to
faithfully and effectively respond to discovery requests,” National Ass'n of
Radiation Survivors, 115 F.R.D. at 556; and (5) in the face of the Met's persistent
questioning and showings that the production was faulty and incomplete,
ridiculed the inquiries, failed to take any action to remedy the situation or
supplement the demonstrably false responses, failed to ask important witnesses
for documents until the night before their depositions and, instead, made repeated,
baseless representations that all documents had been produced.
Id.
17.

In Metropolitian Opera, where the conduct of counsel is strikingly similar to that

of Avellino’s counsel, the Court looked to communications which would otherwise be privileged
to determine whether a spoliation sanction should be issued, because such conduct demonstrates
whether an attorney has discharged his duties and whether a party has taken reasonable efforts to
preserve evidence. As in Metropolitian Opera, the e-mails and other communications between
5
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Avellino and his attorneys regarding the preservation of evidence is discoverable, because it
relates to whether Avellino had a duty to preserve evidence and in fact preserved such evidence.
Lender Processing Services, Inc., 2015 WL 1809318, at *6 (Fla. 1st DCA Apr. 22, 2015); see
also Lee v. Progressive Express Ins. Co., 909 So.2d 475, 477 (Fla. 4th DCA 2005) (“[I]f proof of
the claim would require evidence of the privileged matter, the privileged matter is
discoverable.”).
18.

Notwithstanding the fact that Avellino’s preservation of evidence and

communications with his attorneys pertaining to his efforts to preserve evidence is discoverable,
Avellino has refused to provide any documents or communications pertaining to his preservation
of evidence. Accordingly Avellino’s objections to Request for Production Number 3 must be
overruled.
19.

In addition to the foregoing, Plaintiffs have sought, through Request for

Production Number 4, 5, 6 and 13 information pertaining to Avellino’s tax returns and other
financial records. Avellino claims that such documents are not discoverable. However, such
documents are relevant because Avellino has disputed receiving commissions or kickbacks, and
Bienes has claimed that he received a charitable contribution.
20.

Because Avellino claims that he received a portion of Sullivan’s management

fees, and that those fees were not kickbacks, Avellino’s receipt of funds from other similar
investments is relevant because it tends to prove that Avellino was not entitled to the kickbacks
that he received. Therefore, Avellino’s financial records are privileged and must be produced.
Friedman v. Heart Institute of Port St. Lucie, Inc., 863 So. 2d 189, 194 (Fla. 2003) (“A party’s
finances, if relevant to disputed issues of the underlying action, are not excepted from discovery.
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. . and courts will compel production of personal financial documents and information if shown
to be relevant by the requesting party.”).
21.

Further, both Avellino and Bienes received the equal payments on account of

their referral of investors into the Partnerships. However Bienes has claimed that the
commissions received were provided to him for charitable purposes. As both Avellino and
Bienes received money from the same source, in connection with the same conduct, Avellino’s
classification of the transfers received on his tax returns and other financial records is clearly
discoverable.
22.

Additionally, Avellino testified during his deposition that his tax returns are the

only documents that would disclose the returns on his Madoff investments. Such documents and
returns are relevant to Avellino’s motivation for obtaining the unlawful payments at issue in this
action. Further, the confidentiality order entered in this action will protect against any disclosure
of confidential information, and Avellino may redact information which pertains to his wife.
Therefore Avellino’s objections to Request for Production Numbers 4, 5, 6, and 13 must be
overruled.
23.

Avellino has objected to Request for Production Numbers 8 because producing

documents and communications exchanged between he and certain general of the Partnerships
would be overly broad and unduly burdensome. Because Avellino has, yet again, failed to
provide any evidence in support of his claim that such a production would be overly broad and
unduly burdensome that objection is without merit. Topp Telecom, Inc. v. Atkins, 763 So. 2d
1197, 1199 (Fla. 4th DCA 2000) (noting that objections to discovery based on it being overly
burdensome must be supported by some evidence).
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24.

Like Request for Production Number 8 which sought communications between

certain people with relevant knowledge to the instant proceedings, Request for Production
Number 11 sought all documents and communications between Avellino and the General
Partners of the Partnerships.
25.

Avellino initially objected to Request for Production Number 11 because he

claimed that he did not know the identities of the general partners of the Partnerships. To
facilitate discovery, Plaintiffs provided Avellino with a list of general partners of the
Partnerships.1 Despite receiving such information, Avellino has, without any explanation refused
to provide documents pertaining those general partners.
26.

Avellino’s attorney’s refusal to produce documents in response to Request for

Production Number 11 or explain what steps were taken to obtain such documents exemplifies
his refusal to comply with his discovery obligations, as such documents and communications are
relevant to the allegations that Avellino could exercise control over the Partnerships.
Accordingly, Avellino’s objections to Request for Production Number 11 must be overruled.
27.

Avellino has also asserted a baseless objection to Request for Production Number

12, which sought all documents relating to his direct and/or indirect investment with BLMIS,
including but not limited to any documents and communications between Avellino and Ahern &
Jasco, P.A. Specifically, Avellino objected to Request for Production Number 12 because it was
overly broad and irrelevant.
28.

Avellino’s objection to Request for Production Number 12 should be overruled.

Such documents are relevant because they relate to whether Avellino relates to whether Avellino

1

Plaintiffs’ e-mail of the list of General Partners of the Partnerships to Avellino’s counsel is attached hereto as
Exhibit “D”.

8
6839505-3

CASE NO. 12-034123 (07)

received the transfers at issue in good faith, and Avelilno’s motivation in receiving the
commissions at issue in the Complaint.
29.

Avellino also objected to Request for Production Number 12 to the extent that

communications and documents exchanged between Ahern & Jasco, P.A. is protected by the
accountant-client privilege. However, Avellino has refused to produce a privilege log in
connection with such a privilege.
30.

Moreover, because Avellino met with representatives of Ahern & Jasco, P.A. to

discuss the formation of the Partnerships in 1992, documents exchanged between Ahern & Jasco,
that relate to the Partnerships are discoverable, notwithstanding their alleged privileged status.
31.

Finally, Avellino objected to Request for Production Number 14, which seeks all

documents related to Avellino and/or 27 Cliff, LLC’s receipt of transfers, because such a request
was overly broad and unduly burdensome. However, such an objection must summarily be
overruled because of Avellino’s failure to produce any evidence in support of his objection. Topp
Telecom, Inc. v. Atkins, 763 So. 2d 1197, 1199 (Fla. 4th DCA 2000) (noting that objections to
discovery based on it being overly burdensome must be supported by some evidence).
32.

Avellino’s repeated assertion of baseless objections, which have no merit, only

demonstrates that he has refused to engage in discovery in good faith.
33.

Accordingly, Plaintiffs respectfully request that the Court enter an Order

overruling Avellino’s objections and ordering Avellino to produce all documents in his
possession custody or control.
WHEREFORE Plaintiffs respectfully request the Court enter an Order: (i) Compelling
Frank Avellino to respond to Plaintiffs’ Fifth Request for Production; (ii) Overruling Frank
Avellino’s objections to Plaintiffs’ Fifth Request for Production; (iii) Awarding Plaintiffs
9
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attorney’s fees and costs in connection with the filing of the instant motion; (iv) Finding that
Frank Avellino has waived applicable privileges; (v) Ordering Frank Avellino to produce
documents in response to Plaintiffs’ Fifth Request For Production by a date certain; or (vi)
Ordering such further relief the Court deems just and proper.
Dated: January 28, 2016

BERGER SINGERMAN LLP
Attorneys for Plaintiffs
350 East Las Olas Blvd, Suite 1000
Fort Lauderdale, FL 33301
Telephone: (954) 525-9900
Direct: (954) 712-5138
Facsimile: (954) 523-2872
By:

s/ LEONARD K. SAMUELS
Leonard K. Samuels
Florida Bar No. 501610
lsamuels@bergersingerman.com
Steven D. Weber
Florida Bar No. 47543
sweber@bergersingerman.com
Zachary P. Hyman
Florida Bar No. 98581
zhyman@bergersingerman.com

and
MESSANA, P.A.
Attorneys for Plaintiffs
401 East Las Olas Boulevard, Suite 1400
Ft. Lauderdale, FL 33301
Telephone: (954) 712-7400
Facsimile: (954) 712-7401
By: /s/ Thomas M. Messana
Thomas M. Messana, Esq.
Florida Bar No. 991422
tmessana@messana-law.com
Brett D. Lieberman, Esq.
Florida Bar No. 69583
blieberman@messana-law.com
Thomas G. Zeichman, Esq.
Florida Bar No. 99239
tzeichman@messana-law.com
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on January 28, 2016, a copy of the foregoing was filed with
the Clerk of the Court via the E-filing Portal, and served via Electronic Mail by the E-filing
Portal upon:
Peter G. Herman, Esq.
Tripp Scott
110 SE 6th Street
15th Floor
Fort Lauderdale, FL 33301
Tel.: 954-525-7500
Fax.: 954-761-8475
pgh@trippscott.com
Attorneys for Steven Jacob; Steven F. Jacob
CPA & Associates, Inc.

Thomas M. Messana, Esq.
Messana, P.A.
401 East Las Olas Boulevard, Suite 1400
Fort Lauderdale, FL 33301
Tel.: 954-712-7400
Fax: 954-712-7401
tmessana@messana-law.com
Attorneys for Plaintiff

Gary A. Woodfield, Esq.
Haile, Shaw & Pfaffenberger, P.A.
660 U.S. Highway One, Third Floor
North Palm Beach, FL 33408
Tel.: 561-627-8100
Fax.: 561-622-7603
gwoodfiled@haileshaw.com
bpetroni@haileshaw.com
eservices@haileshaw.com
Attorneys for Frank Avellino

Mark F. Raymond, Esq.
mraymond@broadandcassel.com
Jonathan Etra, Esq.
jetra@broadandcassel.com
Christopher Cavallo, Esq.
ccavallo@broadandcassel.com
Broad and Cassel
One Biscayne Boulevard, 21st Floor
2 S. Biscayne Boulevard
Miami, FL 33131
Tel.: 305-373-9400
Fax.: 305-373-9443
Attorneys for Michael Bienes
By:
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s/Leonard K. Samuels
Leonard K. Samuels

