
       IN THE CIRCUIT COURT OF THE 17TH  
       JUDICIAL CIRCUIT, IN AND FOR 
       BROWARD COUNTY, FLORIDA 
 
P& S ASSOCIATES, General Partnership,  Case No. 12-34121 (07) 
et al.,       Complex Litigation Unit 
  Plaintiffs, 
 
v. 
 
JANET A. HOOKER CHARITABLE 
TRUST, et al., 
 
  Defendants. 
___________________________________/ 
 

ETTOH, LTD.’S REPLY IN SUPPORT OF MOTION TO DISMISS 
THE AMENDED COMPLAINT AND INCORPORATED MEMORANDUM OF LAW 

 
 Defendant, ETTOH, LTD. (“Ettoh”), through the undersigned counsel and pursuant to 

Fla. R. Civ. P. 1.100, et seq., applicable decisional law and the Local Rules of this Court, replies 

in support of its Motion to Dismiss the Amended Complaint (the “Motion to Dismiss”), stating 

as follows: 

INTRODUCTION 

1. Plaintiffs’ Response1

                                                           
1  Plaintiffs’ Response and Memorandum in Opposition to Defendant Ettoh, Ltd.’s Motion to Dismiss the 
[Amended] Complaint and Incorporated Memorandum of Law. 

 is remarkable both for what it includes and what it omits.  

Plaintiffs set forth a purported “Statement of Facts,” which includes generalized claims of 

“fraudulent and improper activities,” “bad acts” and “improper distributions” involving Michael 

Sullivan (the former managing partner of the entities from which this case arises).  The 

“Statement of Facts” is however bereft of any citation to an allegation that is actually in the 

Amended Complaint – save for a cursory reference to the language of the partnership agreements 

sued upon, which is disconnected from any conduct by the Defendants.  Indeed, though Plaintiffs 

try to smear Ettoh with Mr. Sullivan’s misdeeds by association, nowhere in the Amended 
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Complaint or in the Response is there an allegation of wrongdoing by this, or any other, named 

Defendant.   

2. Plaintiffs would have this Court believe that the foregoing omissions are merely a 

predictable and permissible consequence of notice pleading.  Even if the Court is prepared to 

accept the purity of Plaintiffs’ motives, the Florida Rules of Civil Procedure require more than 

Plaintiffs have seen fit to afford this Defendant in its Amended Complaint:  A pleading must set 

forth ultimate facts in support of the causes of action it asserts and these facts may not be 

contradicted by exhibits attached to the pleading.  The Amended Complaint fails this modest test 

and – as more fully set forth in the Motion to Dismiss and below – it should be dismissed.   

3. For its part, Ettoh submits that the lack of adequate factual predicate in the 

Amended Complaint is intentional.  Plaintiffs wish to avoid certain unavoidable truths:  

a. Ettoh (likely many of the Defendants) was merely a passive investor in a 
partnership which was organized for a lawful purpose entirely independent of 
the Madoff enterprise or anyone associated with the enterprise; 

 
b. Ettoh had no knowledge of any of Mr. Sullivan’s purported wrongdoing; and 

 
c. Plaintiffs’ claims against Ettoh are barred by the statute of limitations because 

Ettoh dissociated from the Partnerships over six years prior to this lawsuit, in 
accordance with the terms of the Partnership Agreements.  

 
The Amended Complaint should be dismissed and Ettoh should be awarded the attorneys’ fees 

and costs incurred in defending this matter. 
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MEMORANDUM OF LAW 

ARGUMENT 

A. Plaintiffs’ interpretation of the Partnership Agreements is contrary to their 
plain language, which bars any claim against this Defendant. 

 
4. The language of the liability limitation contained in the operative Partnership 

Agreements is clear an unambiguous2

LIMITATIONS ON LIABILITY 

: 

 
14.03 THE PARTNERS SHALL HAVE NO LIABILITY TO 
THE PARTNERSHIP OR TO ANY OTHER PARTNER FOR 
ANY MISTAKES OR ERRORS IN JUDGMENT, NOR FOR 
ANY ACT OR OMISSIONS BELIEVED IN GOOD FAITH TO 
BE WITHIN THE SCOPE OF AUTHORITY CONFERRED BY 
THIS AGREEMENT.  THE PARTNERS SHALL BE LIABLE 
ONLY FOR ACTS AND/OR OMISSIONS INVOLVING 
INTENTIONAL WRONGDOING, FRAUD, AND 
BREACHES OF FIDUCIARY DUTIES OF CARE AND 
LOYALTY. 
 

Partnership Agreements3

5. First, there is no allegation in the Amended Complaint that Ettoh (or any 

Defendant) participated in – or is responsible for – Mr. Sullivan’s wrongful conduct and it is 

Ettoh’s conduct that is material to Ettoh’s liability.  The Amended Complaint alleges, at best, 

that the Defendants collectively (not Ettoh specifically) received funds in excess of their 

investments, by way of one of more distributions, occurring at certain unidentified times in the 

 at ¶ 14.03 (capitalization in original) (emphasis added).  Plaintiffs 

contend, however, that the highlighted sentence of the limitation provision is inapplicable to the 

claims against Ettoh because Mr. Sullivan acted intentionally.  See Response at p. 6.  This 

argument should be rejected for at least two reasons. 

                                                           
2  The fact that this provision is unambiguous has previously been acknowledged by Plaintiffs.  See, e.g., 
Plaintiff’s Response and Memoranda in Opposition to Defendant Ettoh, Ltd.’s Motion to Dismiss Complaint and 
Incorporated Memorandum of law at p. 4. 
3  The partnership agreements that created and governed S&P Associates, General Partnership and P&S 
Associates, General Partnership, which are purportedly attached as exhibits to the Amended Complaint. 
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past.  See Amended Complaint at ¶¶ 48, 49.  There is no allegation of actual wrongdoing by 

Ettoh and the Amended Complaint recognizes (as it must) that the former Managing General 

Partners were solely responsible for the management of the Partnerships.  No cause of action can 

lie against Ettoh in the absence of allegations of conduct by Ettoh that amounts to intentional 

wrongdoing, fraud and/or a breach of fiduciary duty.  See Partnership Agreements at ¶ 14.03.   

6. Second, the only reasonable reading of ¶ 14.03 of the Partnership Agreements is 

that the provision protects each partner from claims arising out of its own conduct to the extent 

that such conduct does not involve “intentional wrongdoing, fraud, and breaches of fiduciary 

duties of care and loyalty.”  See Partnership Agreements at ¶ 14.03.  Plaintiffs, by contrast, 

would have the Court read ¶ 14.03 as subjecting all of the partners to liability for the conduct of 

any other partner so long the conduct of any such partner involved “intentional wrongdoing, 

fraud, and breaches of fiduciary duties of care and loyalty.”  Thus, liability would exist even, as 

here, where there is no allegation that a defending partner engaged in any improper conduct or 

any conduct in connection with the management of the Partnerships at all. 

7. To be clear:  Plaintiffs’ construction of the limitation of liability included in ¶ 

14.03 of the Partnership Agreements actually makes the non-managing partners liable to the 

Partnerships – and all of the partners – for fraud allegedly committed by the Managing Partners.  

The non-managing partners are therefore, in Plaintiffs’ view, liable for harm they suffered, and 

this liability would extend to the very partners who are claimed to have caused the harm.  The 

reading urged by the Plaintiffs violates the fundamental precept of contractual interpretation that 

a contracts should not be construed to lead to an absurd result.  See King v. Bray, 867 So. 2d 

1224, 1227 (Fla. 5th DCA 2004) (noting that “The courts generally agree that where one 

interpretation of a contract would be absurd and another would be consistent with reason and 
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probability, the contract should be interpreted in the rational manner.”); Golf Scoring Sys. 

Unlimited, Inc. v. Remedio, 877 So. 2d 827, 829 (Fla. 4th DCA 2004) (recognizing the general 

rule that contracts should be given a reasonable construction).   

8. Plaintiffs’ construction of the applicable contracts is absurd.  Ettoh is protected 

from liability absence allegations of intentional wrongdoing on its part.  The Amended 

Complaint fails to allege such wrongful conduct and, therefore, should be dismissed. 

B. Plaintiffs may not “plead in the alternative” where their alternative theories 
are contradicted by the facts set forth in the Amended Complaint and the 
Exhibits to the Amended Complaint. 

 
9. Established law provides that Plaintiffs may not recover for both breach of an 

express contract (Count II) and for the quasi-contractual theories in Count III (for “Unjust 

Enrichment”) and Count IV (for “Money Had and Received”).  See Diamond “S” Dev. Corp. v. 

Mercantile Bank, 989 So. 2d 696, 697 (Fla. 1st DCA 2008) (“Florida Courts have held that a 

plaintiff cannot pursue a quasi-contractual theory for unjust enrichment if an express contract 

exists concerning the same subject matter.”); see also Ocean Commc’ns, Inc. v. Bubeck, 956 So. 

2d 1222 (Fla. 4th DCA 2007); and see Berry v. Budget Rent A Car Sys., Inc., 497 F. Supp. 2d 

1361, 1370 (S.D. Fla. 2007) (“[T]he presence of an express contract precludes recovery on a 

quasi-contractual remedy such as money had and received.”).  Plaintiff contends however that 

Counts III and IV of the Amended Complaint are not subject to dismissal because such claims 

are plead “in the alternative.”  See Response at p. 5. 

10. The error in Plaintiffs’ logic is that one may only plead in the alternative if an 

alternative set of facts can actually be proven.  Here, Plaintiffs have attached to the Amended 

Complaint a copy of the Partnership Agreements and acknowledged that “[e]ach of the 

Partnerships is governed by a Partnership Agreement.”  See Amended Complaint at ¶ 36.  
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Plaintiffs further allege that Defendants (including, evidently, Ettoh), violated the Partnership 

Agreements by their receipt of distributions “from the capital contributions of other Partners 

rather than from the Partnerships’ profits” as the sole factual predicate for each count in the 

Amended Complaint.  See Amended Complaint at ¶¶ 48 – 50.  Having acknowledged that valid 

and enforceable contracts (the Partnership Agreements) control the rights of the parties, Plaintiffs 

may not disavow the existence of the contracts and recover in quasi-contract as an “alternative” 

theory.  As a court recently noted in rejecting the argument that a motion to dismiss a claim for 

unjust enrichment was premature until the existence of a contract was proved: 

The [plaintiffs’] reliance on Williams v. Bear Stearns & Co. is 
misplaced, because in that case the plaintiff did not have a contract 
with some of the defendants.  In contrast, Wachovia and the 
County have a contractual relationship based on the Agreement 
and the Wachovia Guidelines, both of which are attached to the 
Complaint. Therefore, because Wachovia and the County were 
governed by an express contract covering the same subject matter 
as the unjust enrichment claim, the unjust enrichment claim is 
dismissed.  
 

Rushing v. Wells Fargo Bank, N.A., 752 F. Supp. 2d 1254, 1265 (M.D. Fla. 2010) (internal 

citations omitted).  Here too, Plaintiffs acknowledge the existence of an express contract and, 

accordingly, may not pursue claims sounding in quasi-contract.   

C. Plaintiffs fail to allege ultimate facts in support of their claim for a 
fraudulent transfer.   

 
11. Plaintiffs claim that they are not required to plead their fraudulent transfer claim 

(Count V) with the specificity required by Fla. R. Civ. P. 1.120(b).  Plaintiffs miss the point.  

Plaintiffs have failed to comply with even the most modest requirements contained in the Florida 

Rules of Civil Procedure – i.e.¸ that they allege “ultimate facts” in support of their cause of 

action.  See Fla. R. Civ. P. 1.110 (requiring, inter alia, that a pleader set forth “a short and plain 

statement of the ultimate facts showing that the pleader is entitled to relief”).  These ultimate 
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facts must include facts showing that the transfers at issue were made “[w]ith actual intent to 

hinder, delay, or defraud the any creditor of the debtor.”  See Fla. Stat. § 726.105(1)(a).   

12. As noted in Ettoh’s Motion to Dismiss, the entirety of Plaintiffs’ proffer in 

support of their causes of action is that the former Managing General Partners made 

distributions to the Defendants (collectively) that were made from “the principal contributions of 

other Partners” (collectively), at some point during the eighteen years between the formation of 

the Partnerships and the commencement of this lawsuit, such that Defendants (collectively) 

received profits while other Partners (collectively) did not.  See Amended Complaint at ¶¶ 48 – 

50.  There is no allegation that the transfers were made with “actual intent to hinder, delay or 

defraud any creditor of the debtor” – let alone an allegation that Ettoh had knowledge that the 

transfers it allegedly received were in any way improper, or any knowledge of the management 

of the Partnerships at all. 

13. Plaintiffs’ lack of factual predicate is deliberate.  Were Plaintiffs to include a few 

unavoidable truths in their Amended Complaint – e.g., that Ettoh was a passive investor, with no 

knowledge of Mr. Sullivan’s purported wrongdoing and that Ettoh dissociated from the 

Partnerships over six years prior to this lawsuit – Plaintiffs’ Amended Complaint would be 

patently frivolous.   

14. Finally, Plaintiffs fail to even properly allege the elements of a claim under the 

statute upon which they rely for relief.  See Nations Bank, N.A. v. Coastal Utils., Inc., 814 So. 2d 

1227, 1229 (Fla. 4th DCA 2002) (noting that a claim under § 726.105(1)(a) requires that a party 

demonstrate “(1) there was a creditor to be defrauded; (2) a debtor intending fraud; and (3) a 

conveyance of property which could have been applicable to the payment of the debt due”).  It 

strains credulity to suggest that this omission – by counsel of the caliber and experience of 
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Plaintiffs’ counsel – is a mere accident of pleading.  Rather, Plaintiffs have not alleged the proper 

elements or any ultimate facts in support of their cause of action because no such facts exist.  

Count V should be dismissed. 

WHEREFORE, Defendant ETTOH, LTD respectfully requests that the Court dismiss the 

Amended Complaint as more fully set forth in its Motion to Dismiss and the body of this Reply, 

and for such other relief as is deemed just and proper.   

Dated this   3rd   day of February, 2014. 

 
       Respectfully submitted, 
 
       DANIELS KASHTAN 

4000 Ponce De Leon Blvd. 
Suite 800 

       Coral Gables, Florida 33146   
       Telephone: (305) 448-7988 
       Facsimile:     (305) 448-7978 
       
 
       By:  s/ Michael C. Foster    
        Michael C. Foster  

Florida Bar No. 0042765 
        E-mail: mfoster@dkdr.com 
        Annette M. Urena 
        Florida Bar No. 0014838 
        E-mail: aurena@dkdr.com 
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CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished via 

email this   3rd   day of February, 2014 on all counsel on the attached Service List.  

 

         /s/ Michael C. Foster  
         Michael C. Foster  

 
SERVICE LIST 

 
 
Thomas M. Messana, Esq. 
Brett Lieberman, Esq. 
Messana, P.A. 
Attorneys for Plaintiffs/Conservator 
401 East Las Olas Boulevard 
Suite 1400 
Fort Lauderdale, FL 33301 
954-712-7400 
tmessana@messana-law.com 
blieberman@messana-law.com 
 
Leonard K. Samuels, Esq. 
Etan Mark, Esq. 
Steven D. Weber, Esq. 
Attorneys for Plaintiff 
Berger Singerman 
350 East Las Olas Boulevard 
Suite 1000 
Fort Lauderdale, Florida 33301 
lsamuels@bergersingerman.com 
emark@bergersingerman.com 
sweber@bergersingerman.com 
 
Eric N. Assouline, Esq. 
Assouline & Berlowe, P.A. 
Attorneys for Defendant Ersica P. Gianna 
213 E. Sheridan Street, Suite 3 
Dania Beach, FL 33004 
ena@assoulineberlowe.com 
ah@assoulineberlowe.com 
 
  

mailto:tmessana@messana-law.com�
mailto:blieberman@messana-law.com�
mailto:lsamuels@bergersingerman.com�
mailto:emark@bergersingerman.com�
mailto:sweber@bergersingerman.com�
mailto:ena@assoulineberlowe.com�
mailto:ah@assoulineberlowe.com�


Case No. 12-34121 (07) 

10 
 

Joseph P. Klapholz, Esq. 
Joseph P. Klapholz, P.A. 
Attorneys for Defendants Abraham Newman, 
Rita Newman and Gertrude Gordon 
2500 Hollywood Boulevard, Suite 212 
Hollywood, FL 33020 
jklap@klapholz.com 
dml@klapholz.com 
 
Julian H. Kreeger, Esq. 
Attorneys for Defendants  
James Bruce Judd and Valeria Judd 
2665 S. Bayshore Drive, Suite 220-14 
Miami, FL 33133-5402 
juliankreeger@gmail.com 
 
Michael R. Casey, Esq 
Attorneys for Defendants Susan E. Molchan or 
Thomas A. Whiteman, Janet R. Molchan 
Trust DTD 05/19/94 and Alex E. Molchan 
Trust DTD 05/19/94 
1831 N.E. 38th Street, #707 
Oakland Park, FL 33308 
954-444-2780 
Mcasey666@gmail.com 
 
Richard T. Woulfe, Esq. 
Attorneys for Defendant Robert A. Uchin 
Revocable Trust 
One Financial Plaza, Suite 1000 
100 Southeast Third Avenue 
Fort Lauderdale, FL 33394 
954-761-8600 
Pleadings.RTW@bunnellwoulfe.com 
 
Daniel W. Matlow, Esq. 
Daniel W. Matlow, P.A. 
Attorney for Defendant Herbert Irwig Revocable Trust 
Emerald Lake Corporate Park 
3109 Stirling Road, Suite 101 
Fort Lauderdale, FL 33312 
954-842-2365 
dmatlow@danmatlow.com 
assistant@danmatlow.com 
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Marc S. Dobin, Esq. 
Jonathan T. Lieber, Esq. 
Dobin Law Group, PA 
Attorneys for Defendant Congregation of the Holy 
Ghost – Western Providence 
500 University Boulevard, Suite 205 
Jupiter, FL 33458 
561-575-5880 
service@DobinLaw.com 
 
Peter G. Herman, Esq. 
Tripp Scott 
Attorneys for Defendant Steve Jacobs 
110 S.E. 6th Street, Suite 1500 
Fort Lauderdale, FL 33301 
954-525-7500 
PGH@trippscott.com 
 
Joanne Wilcomes, Esq. 
McCarter & English, LLP 
Attorneys for Defendant Holy Ghost Fathers 
HG-Ireland/Kenema 
100 Mulberry Street 
Four Gateway Center 
Newark, NJ 07102 
973-848-5318 
jwilcomes@mccarter.com 
 
Thomas L. Abrams, Esq. 
Attorneys for Defendants Sam Rosen and Edith Rosen 
1776 N. Pine Island Road, Suite 309 
Plantation, FL 33322 
954-523-0900 
tabrams@tabramslaw.com 
 
Robert J. Hunt, Esq. 
Debra D. Klingsberg, Esq. 
Hunt & Gross, P.A. 
Attorneys for Defendant Hampton Financial Group, Inc. 
185 NW Spanish River Blvd., #220 
Boca Raton, FL 33431-4230 
Tel: 561-997-9223 
bobhunt@huntgross.com 
dklingsberg@huntgross.com 
eservice@huntgross.com 
Sharon@huntgross.com 
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Ryon M. McCabe, Esq. 
Evan H. Frederick, Esq. 
McCabe Rabin, P.A. 
Centurion Tower 
1601 Forum Place, Suite 505 
West Palm Beach, Florida 33401 
rmccabe@mcccabeabin.com 
efrederick@mccaberabin.com 
 
Mariaelena Gayo-Guitan, Esq.  
Barry P. Gruher, Esq. 
Genovese, Joblove & Battista, P.A. 
200 East Broward Boulevard, Suite 1110 
Fort Lauderdale, FL 33301 
mguitan@gjb-law.com 
bgruher@gjb-law.com 
 
Domenica Frasca, Esq. 
101 N.E. Third Avenue 
Suite 1250 
Fort Lauderdale, FL 33301 
dfrasca@mayersohnlaw.com 
 

 

mailto:rmccabe@mcccabeabin.com�
mailto:efrederick@mccaberabin.com�
mailto:mguitan@gjb-law.com�
mailto:bgruher@gjb-law.com�
mailto:dfrasca@mayersohnlaw.com�

