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IN THE CIRCUIT COURT OF THE  

 17
TH

 JUDICIAL CIRCUIT IN AND FOR 

BROWARD COUNTY, FLORIDA 

MATTHEW CARONE, as Trustee for the Carone   CASE NO. 12-24051 (07) 

Marital Trust #2 UTD 1/26/00, Carone Gallery, Inc.  COMPLEX LITIGATION UNIT 

Pension Trust, Carone FamilyTrust, Carone Marital  

Truste #1 UTD 1/26/00 and Matthew D. Carone  

Revocable Trust, JAMES JORDAN, as Trustee for  

the James A. Jordan Living Trust, ELAINE ZIFFER,  

an individual, and FESTUS AND HELEN STACY  

FOUNDATION, INC., a Florida Corporation,  

    

Plaintiffs, 

v. 
MICHAEL D. SULLIVAN, individually, 
 

Defendant. 

________________________________/ 

 

CONSERVATOR’S MOTION TO RETAIN AND COMPENSATE FRIEDMAN,  

KAPLAN, SEILER & ADELMAN LLP 
  

 Philip J. von Kahle (the “Conservator”), as Conservator for P&S Associates, General 

Partnership (“P&S”) and S&P Associates, General Partnership (“S&P) (together, the 

“Partnerships”), files this application to retain and compensate Friedman, Kaplan, Seiler & 

Adelman, LLP (“Friedman”) as the Conservator’s special litigation counsel to respond to a 

subpoena issued in that certain matter styled In re Bernard L. Madoff, Securities Investor Protection 

Corp. v. Bernard L. Madoff Investment Securities, LLC, Adv. Pro. 08-1789 (SMB) (Bankr. 

S.D.N.Y.) (the “Madoff Adversary Proceeding”) by Helen Chaitman (“Chaitman”) nunc pro tunc to 

January 15, 2014, and in support thereof states as follows: 

1. On January 17, 2013, this Court entered its Order Appointing Conservator (the 

“Order of Appointment”). 

2. On or about November 18, 2013, it was published that a certain fund was being 

established for the direct and indirect victims of the Madoff Ponzi scheme, the Madoff Victim Fund 

(the “MVF”). 

3. On December 12, 2013, the Court entered an Order Authorizing the Conservator to 

File a Claim with the Madoff Victim Fund (the “MVF Order”). 

4. Among other things, the MVF Order authorized the Conservator to file a claim with 

the MVF on behalf of the partners and members of the Partnerships, Guardian Angel Trust, LLC, 
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and SPJ Investments, Ltd. and to take any steps necessary to accomplish the same. (MVF Order at 

¶1). 

5. In accordance with the MVF Order, the Conservator and his team have worked 

diligently to complete the MVF’s extensive claim form for each investor considered to be a “net 

loser” in the Madoff Ponzi scheme
1
 by the February 28, 2014 claim deadline (the “MVF Claim 

Deadline”). 

6. On January 13, 2014, Chaitman sent a demand letter to the Conservator (the 

“Chaitman Letter”).  Among other things, the Chaitman Letter required that the Conservator 

provide her with information to file claims with MVF for approximately 92 partners of the 

Partnerships. 

7. On January 14, 2014, counsel for the Conservator responded to the Chaitman Letter 

and informed Ms. Chaitman that the Conservator obtained Court authority to file claims for “net 

loser” investors through the MVF Order.  Chaitman was provided with a copy of the MVF Order. 

Additionally, counsel assured Ms. Chaitman that the Conservator would file such claims before the 

MVF Claim Deadline. 

8. On January 15, 2014, Chaitman served a subpoena on the Conservator (the 

“Chaitman Subpoena”).  The Chaitman Subpoena was issued in the Madoff Adversary Proceeding 

which is pending before the United States Bankruptcy Court for the Southern District of New York 

(the “N.Y. Bankruptcy Court”).
2
  The Conservator is not a party to the Madoff Adversary 

Proceeding 

9. Among other things, the Chaitman Subpoena requests that the Conservator provide:  

a. “All documents relating in any way to the Contributions or Distributions of any 

of the Claimants
3
 from” the Partnerships, Guardian Angel Trust, LLC, and SPJ 

Investments, Ltd. “from the inception of their relationship to present.” See 

Chaitman Subpoena Request Nos. 1-4. 

 

b. “All communications relating in any way to any of the Claimants, including but 

not limited to communications between S&P and BLMIS.” See Chaitman 

Subpoena Request No. 5. 

                                                 
1
 An investor is considered to be a “net loser” if the investor deposited, directly or indirectly, more money into Bernard 

L. Madoff Investment Securities, LLC (“BLMIS”) than the investor withdrew.  Investors who withdrew more money 

from BLMIS than they deposited are not “net losers” and are not eligible to recover from the MVF.  See MVF 

Frequently Asked Questions, Q5, available at:  http://www.madoffvictimfund.com/FAQ.shtml.  

 
2
 A copy of the Chaitman Subpoena is attached hereto as Exhibit “A”. 

 
3
 The term “Claimant” as used herein, refers to the investors listed in Definition No. 1 of the Chaitman Subpoena.   
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10. In order to facilitate and support the Conservator in carrying out his duties, 

consistent with applicable Florida law, the Order of Appointment authorizes the Conservator to 

retain and compensate necessary professionals. 

11. Responding to the Chaitman Subpoena would require unnecessary duplication of 

efforts and would unreasonably burden the Conservator. Specifically, as authorized by the MVF 

Order and permitted by the MVF rules, the Conservator will submit claims and all necessary 

supporting documentation to the MVF on behalf of all eligible Claimants. The Chaitman Subpoena 

calls for the Conservator to produce many of these same documents to Chaitman so that Chaitman 

can separately file MVF claims for Claimants. It is unnecessary and duplicative for both the 

Conservator and Chaitman to separately submit the same documentation in support of Claimaints’ 

MVF claims. Further, prior to producing any documents to Chaitman, the Conservator would be 

required to redact sensitive personal and financial information pertaining to investors other than 

Claimants in order to protect those investors’ privacy.  It is unreasonably burdensome and wasteful 

to require Claimant to undertake these efforts. 

12. Moreover, it appears that the N.Y. Bankruptcy Court is without subject matter 

jurisdiction to issue the Chaitman Subpoena on the Conservator in the Madoff Adversary 

Proceeding. 

13. To conserve the Partnerships’ resources, the Conservator has determined in his best 

business judgment that engaging special counsel to oppose the Chaitman Subpoena is more cost 

effective than undertaking the considerable work involved in responding to the Chaitman Subpoena. 

14. The Conservator seeks to, in his discretion, hire and employ Friedman to serve as the 

Conservator’s counsel in the Madoff Adversary Proceeding for purposes of responding and/or 

objecting to, or quashing, the Chaitman Subpoena. 

15. Friedman is a law firm based in New York, New York. Certain of Friedman’s 

attorneys, including Scott Berman and Michael Palmieri who are the primary attorneys on the 

matter, are licensed to practice law in New York.  Friedman has extensive experience in bankruptcy 

related litigation, including in the N.Y. Bankruptcy Court. 

16. Friedman’s engagement is necessary as the Chaitman Subpoena was issued from a 

Bankruptcy Court in New York. Accordingly, the Conservator requires the assistance of a attorneys 

licensed in New York in order to respond and/or object to, or quash, the Chaitman Subpoena. 
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17. Friedman’s engagement will in no way be duplicative of any other professional 

retained by the Conservator. 

18. Friedman holds no known interest adverse to the Conservator, the Partnerships or the 

general partners of the Partnerships and does not have a connection to the Partnerships.  

19. Friedman’s ordinary and customary hourly fees for attorneys currently range from 

$350/hour to $1,075/hour, and its fees for support staff range from $195/hour to $335/hour. Such 

fees are consistent with the fees ordinarily charged by other professionals in Friedman’s 

community. Friedman has agreed to discount its regular rates by 10% in connection with its 

representation of the Conservator.  Further, to minimize costs, an associate attorney will be the 

primary attorney working on the matter with necessary oversight by a partner. Consistent with the 

Order of Appointment, Friedman shall file applications for compensation with the court every sixty 

(60) days, or later as is deemed reasonable and necessary within the discretion of Friedman, and 

will provide notice to the partners and other parties-in-interest in the manner more fully described in 

the Order of Appointment.  

20. The Conservator deems the employment of Friedman necessary for the efficient 

administration of the Partnerships and to advance claims with the MVF. The Conservator further 

believes that a Court Order authorizing the retention and the proposed compensation arrangement is 

necessary for Friedman to effectively serve the Conservator. 

 WHEREFORE, the Conservator requests that the Court enter an Order: (i) authorizing the 

retention of Friedman nunc pro tunc to January 15, 2014; (ii) authorizing the Conservator to pay 

Friedman consistent with the Order of Appointment; and (iii) granting such other relief as the Court 

deems just and proper. 

 Dated:  February 5, 2014.     

 

       MESSANA, P.A. 

       Attorneys for Conservator 

       401 East Las Olas Boulevard, Suite 1400 

       Ft. Lauderdale, FL 33301 

       Telephone:  (954) 712-7400 

       Facsimile:   (954) 712-7401 

 

       By:   /s/ Thomas M. Messana   

        Thomas M. Messana, Esq. 

        Florida Bar No. 991422 

      Brett D. Lieberman, Esq. 

      Florida Bar No. 69583 
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Exhibit “A” 

 
































