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IN THE CIRCUIT COURT FOR THE 
SEVENTEENTH JUDICIAL CIRCUIT IN 
AND FOR BROWARD COUNTY, FLORIDA 
 
COMPLEX LITIGATION UNIT 

 
PHILIP J. VON KAHLE, as Conservator of      CASE NO.: 12-034123 (07) 
P&S Associates, General Partnership and    
S&P Associates, General Partnership 
        
  Plaintiffs, 
v. 
 
MICHAEL D. SULLIVAN, et al., 
 
  Defendants. 
_____________________________________/ 

 
PLAINTIFFS’ MOTION FOR SUMMARY DENIAL OF DEFENDANTS’ SECOND 

MOTION FOR SUMMARY JUDGMENT ON STATUTE OF LIMITATIONS GROUNDS 
 
 Plaintiffs, by and through the undersigned counsel, file this Motion for Summary Denial 

of Defendants’ Second Motion for Summary Judgment and in support thereof state: 

 On March 4, 2016, Defendants Frank Avellino and Michael Bienes (collectively, 

“Defendants”) filed an Amended Joint Motion for Summary Judgment (the “First Motion”), 

seeking summary judgment based on Defendants’ contention that the statute of limitations had 

expired as it relates to Plaintiffs’ claims. Among other arguments, Defendants claimed that 

Count IV, which sought to avoid fraudulent transfers received by them, was time barred because 

documents which would have revealed the transfers at issue were allegedly available to partners 

of the Partnerships.  

On October 28, 2016, the Court entered an Order denying the First Motion as it relates to 

Count IV, based on its finding that “there exist genuine issues of material fact as to when the 

alleged fraudulent transfers were or reasonably could have been discovered by Plaintiffs.” 

Exhibit “A”.   
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Despite the Court’s findings, Defendants have moved for summary judgment, a second 

time, on the issue of when the fraudulent transfers at issue could have been discovered. Such a 

Motion should be summarily denied because it is a motion for rehearing that does not rely on any 

newly discovered evidence and constitutes an improper attempt to circumvent the requirements 

of Fla. R. Civ. P. 1.510(c) and (e). Accordingly the Second Motion must be denied.  

The Second Motion is premised on the same exact argument as the First Motion, which 

is Defendants contention that the Partnerships’ books and records would have revealed the 

transfers that Defendants received. Because the issues raised in the First Motion are identical to 

those raised in the Second Motion, the Second Motion is not a motion for summary judgment but 

instead is a motion for rehearing Rule 1.540(b).  

To the extent that the Second Motion is a motion for rehearing, the Second Motion does 

not comport with Rule 1.540(b) and must be denied. Rule 1.540(b) permits a party to seek a 

rehearing, based on, among other issues, newly discovered evidence which by due diligence 

could not have been discovered in time to move for a new trial or rehearing. However, all of the 

evidence submitted in support of the Second Motion was available to Defendants when they filed 

the First Motion.  

The Second Motion relies on the submission of the affidavits of Defendants Steven Jacob 

and Michael Sullivan who are parties to this action, and are not based on newly discovered 

evidence.  

The Sullivan and Jacob affidavits and any argument derived from them should also be 

disregarded because Fla. R. Civ. P. 1.510(c) mandates that all evidence to be used in support of 

the First Motion, including the affidavits of Steven Jacob and Michael Sullivan, be submitted at 

least 20 days before the time fixed for hearing. Because those affidavits were not timely 
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submitted, they should not be considered by the Court, even if they relate to a subsequent 

motion.  Se. Bank, N.A. v. Sapp, 554 So. 2d 1193, 1196 (Fla. 1st DCA 1989) (“It is not an abuse 

of discretion for a trial court to refuse to admit affidavits filed with a motion for rehearing 

concerning a prior summary judgment ruling.”); Suarez v. Space Coast Credit Union, 150 So. 3d 

1246, 1247 (Fla. 3d DCA 2014) (“A summary judgment based on untimely summary judgment 

evidence upon which the movant relies is subject to reversal.”).  

WHEREFORE Plaintiffs respectfully request that the Court enter an Order: (i) Granting 

the Motion; (ii) Summarily denying Defendants’ Motion for Summary Judgment on Statute of 

Limitations Grounds; and (iii) Granting such further relief as the Court deems just and proper.  

Dated:  February 21, 2017   BERGER SINGERMAN LLP 
Attorneys for Plaintiffs  
350 East Las Olas Blvd, Suite 1000 
Fort Lauderdale, FL  33301 
Telephone: (954) 525-9900 
Direct:  (954) 712-5138 
Facsimile: (954) 523-2872 

 
By:   s/ LEONARD K. SAMUELS   

Leonard K. Samuels 
Florida Bar No. 501610 
lsamuels@bergersingerman.com 
Zachary P. Hyman  
Florida Bar No. 98581 
zhyman@bergersingerman.com 

 
and 

 

MESSANA, P.A. 
Attorneys for Plaintiffs 
401 East Las Olas Boulevard, Suite 1400 

     Ft. Lauderdale, FL 33301 
     Telephone: (954) 712-7400 
     Facsimile: (954) 712-7401 
     Email: tmessana@messana-law.com 

      By:  /s/ Thomas M. Messana     
       Thomas M. Messana, Esq. 
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       Florida Bar No. 991422 
     Brett D. Lieberman, Esq. 
     Florida Bar No. 69583 
     Thomas G. Zeichman, Esq. 
     Florida Bar No. 99239 
 

CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that on February 21, 2017, a copy of the foregoing was filed 

with the Clerk of the Court via the E-filing Portal, and served via Electronic Mail by the E-filing 

Portal upon: 

Peter G. Herman, Esq. 
1401 E. Broward Blvd. Suite 206 
Fort Lauderdale, FL 33301 
Tel: 954-315-4874 
Fax: 954-762-2554 
PGH@thlglaw.com 
ServicePGH@thlglaw.com 
Attorneys for Steven Jacob; Steven F. Jacob 
CPA & Associates, Inc. 
 

Thomas M. Messana, Esq. 
Messana, P.A.  
401 East Las Olas Boulevard, Suite 1400 
Fort Lauderdale, FL 33301 
Tel.: 954-712-7400 
Fax:  954-712-7401 
tmessana@messana-law.com   
Attorneys for Plaintiff 

Gary A. Woodfield, Esq. 
Haile, Shaw & Pfaffenberger, P.A. 
660 U.S. Highway One, Third Floor 
North Palm Beach, FL  33408 
Tel.: 561-627-8100 
Fax.: 561-622-7603 
gwoodfiled@haileshaw.com   
bpetroni@haileshaw.com   
eservices@haileshaw.com  
Attorneys for Frank Avellino and Michael 
Bienes 

 
 
 
 
 
 
 
 
 
By: s/Leonard K. Samuels   
            Leonard K. Samuels 
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