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IN THE CIRCUIT COURT FOR THE 
SEVENTEENTH JUDICIAL CIRCUIT IN 
AND FOR BROWARD COUNTY, FLORIDA 
 
COMPLEX LITIGATION UNIT 

 
PHILIP J. VON KAHLE, as Conservator of      CASE NO.: 12-034123 (07) 
P&S Associates, General Partnership and    
S&P Associates, General Partnership 
        
  Plaintiffs, 
v. 
 
MICHAEL D. SULLIVAN, et al., 
 
  Defendants. 
_____________________________________/ 

 
PLAINTIFFS’ MOTION FOR SANCTIONS FOR FRAUD ON THE COURT  

 
Plaintiffs P & S Associates, General Partnership (“P&S”), S & P Associates, General 

Partnership (“S&P”) (collectively, the “Partnerships” or “Plaintiffs”), by and through their 

undersigned attorneys, hereby file this Motion for Sanctions for Fraud on the Court  and in 

support thereof state: 

Plaintiffs sought to strike portions of the Affidavit of Michael Sullivan (“Sullivan Aff.”) 

Sullivan’s Affidavit which provide in relevant part that documents which reveal the transfers at 

issue were in the books and records of the Partnerships instead of in the books of Michael D. 

Sullivan and Associates (“MDS”) based on Sullivan’s review of documents, which he claimed 

were never shown to him, in direct contradiction to Sullivan’s prior sworn testimony.  See 

Ellison v. Anderson, 74 So. 2d 680, 681 (Fla. 1954); DeCosmo v. Fisher, 683 So. 2d 659, 660 

(Fla. 5th DCA 1996).  

In their response, Defendants claim “the documents were not provided to [Sullivan] when 

the questions were first asked.” Response to Motion to Strike Affidavits of Michael Sullivan and 
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Steven Jacob at 2. However, contrary to this assertion the documents at issue were in fact shown 

to Sullivan as Exhibits during his deposition, and one of those exhibits was used by Avellino and 

Bienes’ counsel when they questioned Sullivan. Compare Exhibit 20 to the 3-8-2016 Deposition 

of Michael D. Sullivan at 8 (attached hereto as Exhibit 1) with Exhibit E to Affidavit of Steven 

Jacob (“Jacob Aff.”) (Exhibit 2); Compare Exhibit 20d at 78 (attached hereto as Exhibit 3) to 

Exhibit D to the Jacob Aff. (Exhibit 4).1  A simple review of the documents Avellino and 

Bienes’s counsel used during Sullivan’s deposition would have revealed the fraudulent nature of 

Sullivan’s affidavit, yet Avellino and Bienes’ counsel have sought to use it in support of their 

Second Motion for Summary Judgment.  

Avellino and Bienes’ submission of false and inconsistent testimony and advancement of 

positions based on such false testimony on the critical issues represents a fraud on the Court. “A 

‘fraud on the court’ occurs where it can be demonstrated, clearly and convincingly, that a party 

has sentiently set in motion some unconscionable scheme calculated to interfere with the judicial 

system’s ability impartially to adjudicate a matter by improperly influencing the trier or unfairly 

hampering the presentation of the opposing party's claim or defense.” Pino v. Bank of New York 

Mellon, 57 So. 3d 950, 954 (Fla. 4th DCA 2011). “On the spectrum of sanctionable conduct, 

perjury is perhaps the most egregious.”  Empire  World Towers, LLC v. CDR Creances, S.A.S., 

89 So. 3d 1034, 1038 (Fla. 3d DCA 2012) (internal citations and alternations omitted) (affirming 

order striking defendant’s pleadings because the evidence showed that defendant committed a 

fraud on the court by, inter alia, “committing perjury in affidavits”).  

Florida courts routinely sanction litigants for providing false testimony on important 

case issues, including dismissing cases or striking pleadings. Morgan v. Campbell, 816 So. 2d 

                                                 
1 For purposes of convenience, Plaintiffs have attached the pages from the exhibits to Michael Sullivan’s deposition 
to this Motion as Composite Exhibit 5.   
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251, 253 (Fla. 2d DCA 2002) (affirming dismissal with prejudice as a sanction for fraud on the 

court where plaintiff in a personal injury suit lied about prior injuries, noting that “no litigant 

has a right to trifle with the courts” (citation omitted)); see, e.g., Ramey v. Haverty Furniture 

Companies, Inc., 993 So. 2d 1014, 1020 (Fla. 2d DCA 2008) (affirming dismissal with 

prejudice as a sanction for fraud on the court because “the record unequivocally supports the 

trial court's determination that Mr. Ramey provided intentionally false deposition testimony and 

interrogatory answers”); McKnight v. Evancheck, 907 So. 2d 699, 700 (Fla. 4th DCA 2005) 

(affirming “dismissal with prejudice of appellant's complaint for automobile negligence because 

of fraud on the court” where appellant lied about “having been hospitalized or having prior 

medical problems”). This is because “utterly deceitful behavior,” such as lying under loath, 

“most certainly fits the standard for dismissal” given that it “interfere[s] with the judicial 

system's ability to adjudicate the subject case fairly and impartially.”  Wenwei Sun v. Aviles, 53 

So. 3d 1075, 1078 (Fla. 5th DCA 2010).  

Because the Sullivan was shown the documents attached to Jacob’s affidavit during his 

affidavit, Avellino and Bienes have submitted a false affidavit to the Court.  As Defendants’ 

counsel used Exhibit E of the Jacob Affidavit as an exhibit to Sullivan’s deposition, were present 

when Sullivan was questioned about Exhibit D to Jacob’s affidavit, and were provided copies of 

all of the exhibits to Sullivan’s deposition, Defendants knew of the falsity of Sullivan’s 

testimony. Therefore, Avellino and Bienes knowingly submitted an affidavit containing false 

testimony.  Such conduct constitutes a fraud on the Court, which cannot be condoned, and 

justifies striking Sullivan’s affidavit, and Defendants’ Motion for Summary Judgment. Id.; see 

also Carriage Hills Condo., Inc. v. JBH Roofing & Constructors, Inc., 109 So. 3d 329, 338 (Fla. 

4th DCA 2013) (noting that striking testimony is necessary to protect “the integrity of the 
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judicial process”).  

Moreover, there is no credible explanation as to why Sullivan changed his testimony, as 

he was shown the documents at issue.  Accordingly, Sullivan’s testimony that the documents at 

issue were records of MDS must stand.  Ondo v. F. Gary Gieseke, P.A., 697 So.2d 921, 923 (Fla. 

4th DCA 1997) (“a litigant when confronted with an adverse motion for summary judgment, 

may not contradict or disavow prior sworn testimony with contradictory sworn affidavit 

testimony.”). 

WHEREFORE Plaintiffs respectfully request the Court enter an Order: (i) Sanctioning 

Defendants for committing a fraud on the Court; (ii) Striking Paragraphs 3, 4 and 10 of the 

Affidavit of Michael Sullivan; and (iii) Granting such further relief as the Court deems just and 

proper.    

Dated:  March 3, 2017   BERGER SINGERMAN LLP 
Attorneys for Plaintiffs  
350 East Las Olas Blvd, Suite 1000 
Fort Lauderdale, FL  33301 
Telephone: (954) 525-9900 
Direct:  (954) 712-5138 
Facsimile: (954) 523-2872 

 
By:   s/ LEONARD K. SAMUELS   

Leonard K. Samuels 
Florida Bar No. 501610 
lsamuels@bergersingerman.com 
Steven D. Weber 
Florida Bar No. 47543 
sweber@bergersingerman.com 
Zachary P. Hyman  
Florida Bar No. 98581 
zhyman@bergersingerman.com 

 
and 
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MESSANA, P.A. 
Attorneys for Plaintiffs 
401 East Las Olas Boulevard, Suite 1400 

     Ft. Lauderdale, FL 33301 
     Telephone: (954) 712-7400 
     Facsimile: (954) 712-7401 
     Email: tmessana@messana-law.com 

      By:  /s/ Thomas M. Messana     
       Thomas M. Messana, Esq. 
       Florida Bar No. 991422 

     Brett D. Lieberman, Esq. 
     Florida Bar No. 69583 
     Thomas G. Zeichman, Esq. 
     Florida Bar No. 99239 
 

CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that on March 3, 2017, a copy of the foregoing was filed with 

the Clerk of the Court via the E-filing Portal, and served via Electronic Mail by the E-filing 

Portal upon: 

Peter G. Herman, Esq. 
1401 E. Broward Blvd. Suite 206 
Fort Lauderdale, FL 33301 
Tel: 954-315-4874 
Fax: 954-762-2554 
PGH@thlglaw.com 
ServicePGH@thlglaw.com 
Attorneys for Steven Jacob; Steven F. Jacob 
CPA & Associates, Inc. 
 

Thomas M. Messana, Esq. 
Messana, P.A.  
401 East Las Olas Boulevard, Suite 1400 
Fort Lauderdale, FL 33301 
Tel.: 954-712-7400 
Fax:  954-712-7401 
tmessana@messana-law.com   
Attorneys for Plaintiff 

Gary A. Woodfield, Esq. 
Haile, Shaw & Pfaffenberger, P.A. 
660 U.S. Highway One, Third Floor 
North Palm Beach, FL  33408 
Tel.: 561-627-8100 
Fax.: 561-622-7603 
gwoodfiled@haileshaw.com   
bpetroni@haileshaw.com   
eservices@haileshaw.com  
Attorneys for Frank Avellino and Michael 
Bienes 

 
 
 
 
 
 
 
 
 
By: s/Leonard K. Samuels   
            Leonard K. Samuels 
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EXHIBIT 2 





EXHIBIT 3 







































































































































































































EXHIBIT 4 





COMPOSITE 
EXHIBIT 5 
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