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IN THE CIRCUIT COURT OF THE 17TH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

MATTHEW CARONE, as Trustee for the
Carone Marital Trust # 2 UTD 1/26/00,
Carone Gallery, Inc. Pension Trust, Carone
Family Trust, Carone Marital Trust # UTD
1/26/00 and Matthew D. Carone Revocable
Trust, JAMES JORDAN, as Trustee for the
James A. Jordan Living Trust, ELAINE
ZIFFER, as individual, and FESTUS AND
HELEN STACY FOUNDATION, INC., a
Florida corporation,

Case No. 12-24051 (07)
COMPLEX LITIGATION UNIT

Plaintiffs
v.
MICHAEL D. SULLIVAN, individually,
Et al.
Defendants.
_______________________________________/

NOTICE OF FILING
DECLARATION OF HELEN DAVIS CHAITMAN

NOTICE IS HEREBY GIVEN that Becker & Poliakoff, P.A., files the attached
Declaration of Helen Davis Chaitman in Opposition to the March 4, 2014 Motion served by
Philip J. Von Kahle (the “Conservator”) to hold Helen Davis Chaitman in contempt for allegedly
violating the January 17, 2013 Order Appointing Conservator, the Order Authorizing the
Conservator to File a Claim with the Madoff Victim Fund (the “MVF Order”), and the
Stipulation entered into before the Court at the February 7, 2014 Status Conference (the
“Stipulation”).

Respectfully submitted this 6th day of March, 2014.
BECKER & POLIAKOFF, P.A.
One East Broward Blvd., Suite 1800
Fort Lauderdale, FL 33301
Telephone: (954) 985-4174
Facsimile: (954) 985-4176
kmarkow@bplegal.com
aziade@bplegal.com

By _/s/ Kevin Markow______________________
KEVIN MARKOW
Florida Bar No. 66982

ACTIVE: B15426/311903:5533048_1

IN THE CIRCUIT COURT OF THE 17TH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA
MATTHEW CARONE, as Trustee for the Case No. 12-24051 (07)
COMPLEX LITIGATION UNIT
Carone Marital Trust # 2 UTD 1/26/00,
Carone Gallery, Inc. Pension Trust,
Carone Family Trust, Carone Marital
Trust # UTD 1/26/00 and Matthew D.
Carone Revocable Trust, JAMES
JORDAN, as Trustee for the James A.
Jordan Living Trust, ELAINE ZIFFER, as
individual, and FESTUS AND HELEN
STACY FOUNDATION, INC., a Florida
corporation,
Plaintiffs
v.
MICHAEL D. SULLIVAN, individually,
Et al.
Defendants.

STATE OF NEW YORK

)
)
COUNTY OF NEW YORK )
HELEN DAVIS CHAITMAN, being duly sworn, states:
1. I am a member of the firm of Becker & Poliakoff LLP (the “Firm”). I submit this
declaration in opposition to the March 4, 2014 motion served by Philip J. Von Kahle (the
“Conservator”) to hold me in contempt for allegedly violating the January 17, 2013 Order
Appointing Conservator, the Order Authorizing the Conservator to File a Claim with the Madoff
Victim Fund (the “MVF Order”), and the Stipulation entered into before the Court at the
February 7, 2014 Status Conference (the “Stipulation”).
2. As set forth herein, the Conservator’s Motion contains several false statements, is
utterly lacking in merit and should be denied entirely.
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B&P’s representation of the Partnerships
3. I represented the Partnerships from late 2009, and until the Conservator was
appointed, with respect to the liquidation of Bernard L. Madoff Investment Securities LLC
(“BLMIS”). In December 2010, the Partnerships were sued by Irving H. Picard, the BLMIS
Trustee, on the theory that they had received preferential transfers, that is, payments within 90
days of the bankruptcy filing. We were successful in obtaining a decision from Judge Rakoff in
the Southern District of New York that Picard is barred by 11 U.S.C. Section 546(e) from
recovering preferential transfers. Although that decision was appealed by Picard, the decision
allowed us to structure a settlement of the two lawsuits. Under the S&P settlement, the claim of
S&P is allowed by Picard in the amount of $10,131,036. In the event that the Second Circuit
affirms Judge Rakoff's ruling on Section 546(e), the claim will be increased by $325,000. Under
the P&S settlement, the claim of P&S is allowed for $2,406,624.65. In the event that the Second
Circuit affirms Judge Rakoff's ruling on Section 546(e), the claim will be increased by $800,000.
4. Yesterday, I argued in the Second Circuit Court of Appeals on behalf of my
remaining clients that Judge Rakoff’s decision should be affirmed. To my knowledge, the
Conservator did not retain counsel to represent the Partnerships’ interests in the Second Circuit.
Thus, if the decision is affirmed, the Conservator will have received a windfall benefit from the
work that B&P did for its other BLMIS clients.
B&P’s representation of the individual partners
5. In addition to its representation of the Partnerships in the litigations brought by
Picard, the Firm was retained in 2009 by some of the individual partners to litigate the issue of
whether each of them is entitled to up to $500,000 in insurance from the Securities Investor
Protection Corporation (the “SIPC Insurance Litigation”).
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6. In the SIPC Insurance Litigation, Picard served discovery demands upon B&P
demanding all documents in our clients’ possession or control relating to their investments
through the Partnerships. See Exh. A. Many of the partners are elderly and were long-term
investors. They did not have the records necessary to establish their deposits and withdrawals. I
therefore wrote to Mr. Von Kahle requesting that he provide the documentation to me that Picard
had demanded in discovery.
7. Much to my surprise, Mr. Von Kahle refused to provide me with this information. I
therefore served him, on January 15, 2014, with a subpoena issued from the United States
Bankruptcy Court for the Southern District of New York wherein the SIPC Insurance Litigation
is pending.
8. As the Court will recall, Mr. Von Kahle raised this issue with the Court on February
7, 2014 – without any notice to me and/or B&P. The Court telephoned B&P’s Fort Lauderdale
office and my partner, Kevin Markow, was kind enough to rush over to Court and work out a
stipulation pursuant to which Mr. Von Kahle agreed to provide me with a summary of the
information I needed for the SIPC Insurance Litigation, although he refused to provide me with
the back-up documentation. To date I have not received the documentation which is essential for
me to protect the rights of the partners that B&P represents in the SIPC Insurance Litigation –
the very partners to whom Mr. Von Kahle owes a fiduciary duty.
The Madoff Victim Fund
9. The Madoff Victim Fund was established by the Department of Justice to compensate
victims of Madoff’s crimes. The purpose of the Fund is to compensate the people who lost the
money; not the entities through which they invested. As explained on the MVF website:
Ź Q3. Who qualifies as a "victim"?

{N0018513 }

3

Federal law defines a "victim" as "any person" who suffered a
"pecuniary loss" as a "direct result" of crime. For purposes of the
MVF, you qualify as a victim if you lost your own money as a
direct result of investments that were rendered worthless by the
Madoff fraud.
You may have invested with Madoff Securities directly, or you
may have invested with an investment partnership, family trust,
investment company, managed fund of a bank, a "feeder fund," or
some other type of entity that in turn invested in Madoff Securities
(directly or indirectly). It doesn't matter how the money got into
Madoff Securities - if it was actually your own money, it was
actually invested in Madoff Securities, and you lost it due to the
collapse of Madoff Securities, you are a victim.
http://madoffvictimfund.com/FAQ.shtml; emphasis in original.
10. In fact, the MVF clearly states that the fund through which a victim invested should
not receive any compensation from the MFV because the money is intended to compensate the
people who actually lost the money:
Ź Q16. Under the law that governs my pooled investment vehicle,
the fund was responsible for investment decisions, and the fund has
the power to collect assets of the fund. Doesn't that mean the fund
should receive any payments from the MVF?
That is the way it works in the bankruptcy and under SIPA, but
not in remission proceedings. If someone stole your money, you
are eligible to seek reimbursement out of forfeited assets that were
recovered by the Department of Justice. But the invested assets that
were lost must have belonged to you. If you held legal title to
investments in Madoff Securities, as an intermediary or otherwise,
but you were not the ultimate investor, then it is the investor, not the
intermediary, who is generally the eligible victim under the Plan.
Of course, investment funds have whatever powers they have to
collect assets of the fund, and we aren't changing that. Investment
funds are free to pursue actions to recover the assets of the fund
under all applicable domestic or foreign laws, including the
Bankruptcy Code. But the money held in the MVF is forfeited
assets that belong to the United States of America. Therefore,
these are not Madoff Securities "assets" that normal creditors,
customers, administrators, liquidators or others can pursue, or
that foreign entities have jurisdiction over. The purpose of the

{N0018513 }

4

MVF is to serve as the vehicle through which the United States
Department of Justice will help actual victims recover their
losses.
http://madoffvictimfund.com/FAQ.shtml; (emphasis added).
11. Thus, clearly, Mr. Von Kahle, as Conservator, has no right to receive compensation
from the MVF. The money belongs to the victims of Madoff’s crimes. While Mr. Von Kahle
complains that I have written to my clients and informed them of this fact, I felt that I had an
ethical obligation to inform my clients of what the Department of Justice has stated to the public
on the MVF website. Again, many of the partners are elderly and do not have access to
computers; thus they would have no way of knowing what the Department of Justice has
published on the MVF website.
12. While the MVF encourages the non-investor accountholders to file claims for
informational purposes, the money must be paid to the actual victims.
13.

Because I was concerned that B&P’s individual partner/clients would be unable to

fill out the claim forms, B&P offered to file the MVF claims for its clients without
compensation and simply as an accommodation to our clients. The claim forms require the
evidence of deposits and withdrawals – the same documentation necessary for the SIPC
Insurance Litigation.

Mr. Von Kahle refused to provide this documentation to me but he did

agree, by March 10, 2014, to provide me with copies of a page of the MVF claim forms which
listed the deposits and withdrawals.
14. Mr. Von Kahle insisted that B&P withdraw its subpoena before he complied with
even this meager production. We assured Mr. Von Kahle that we would withdraw the subpoena
immediately after he complied with the stipulation.
The Conservator’s allegations are baseless
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15. Mr. Von Kahle complains that I have violated the Conservator Order. This Order
empowers the Conservator to “do any and all things necessary for the proper management, winddown, preservation, maintenance, protection and administration of the Conservatorship
Property.” (Conservator Order at 5). Clearly, the MVF compensation payments are not
“Conservatorship Property.” They are payments to victims of crimes – the partners themselves.
16. Moreover, when this Court entered the MVF Order, I do not know whether it was
brought to the Court’s attention that the MVF does not compensate the Conservator, or the
Partnerships. The MVF compensates only the partners who were the victims of Madoff’s
crimes. Thus, while the Conservator has a fiduciary duty to assist the partners in obtaining
compensation from the MVF, the Conservator can have no interest in that compensation because
the Conservator was not the victim of Madoff’s crimes.
17. Speaking of something of which he is obviously ignorant and in his eagerness to cast
aspersions on me, Mr. Von Kahle claims that B&P’s pursuit of the SIPC Insurance Litigation
“depletes the Madoff estate through administrative expense [and] reduces the funds available for
partners Chaitman claims to represent.” Motion ¶ 15. In fact, SIPC pays all of the
administrative expenses in a SIPA liquidation; those expenses are not charged against the
fund of customer property which is used 100% to pay allowed customer claims.
18. Speaking, again, from ignorance, Mr. Von Kahle states that “Chaitman, not the
partner . . . would receive the partner’s MVF check.” Motion ¶ 29. This, again, is false.
B&P has not asked the MVF to send checks to B&P; we have specifically asked that the
checks be sent directly to the partners. Again, we are doing this without compensation
solely as an accommodation to elderly victims of a crime.
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/s/ Helen Davis Chaitman

Sworn to before me this _5th_ day
of March 2014

___PWS________________
Notary Public
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