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IN THE CIRCUIT COURT OF THE IN 

THE CIRCUIT COURT OF THE 

SEVENTEENTH JUDICIAL CIRCUIT, 

IN AND FOR BROWARD COUNTY, 

FLORIDA 

  

CASE NO.: 12-034121 (04)    

P&S ASSOCIATES, GENERAL 

PARTNERSHIP, et al., 

Plaintiffs, 

v. 

JANET A. HOOKER CHARITABLE 

TRUST, a charitable trust, et al., 

Defendants. 

 

 

 

 /  

PLAINTIFFS’ RESPONSE TO DEFENDANT CONGREGATION OF  

THE HOLY GHOST HG-MOMBASA; CONGREGATION OF THE HOLY  

GHOST COMPASSION FUND; HOLY GHOST FATHERS’ INTERNATIONAL  

FUND #1; HOLY GHOST FATHERS INTERNATIONAL FUND # 2 AND  

HOLY GHOST FATHERS HG-IRELAND/KENMA’S MOTION FOR  

SUMMARY JUDGMENT AND INCORPORATED MEMORANDUM OF LAW 

Plaintiffs, P&S Associates, General Partnership (“P&S” or the “Partnership”), S&P 

Associates, General Partnership (“S&P”) (collectively with P&S, the “Partnerships”) and Philip 

Von Kahle as Conservator on behalf of P&S and S&P (“Conservator” or with the Partnerships, 

as the “Plaintiffs”), by and through their undersigned attorneys, file this Response and 

Memoranda in Opposition to the Defendants Congregation of the Holy Ghost Hg-Mombasa 

(“Mombasa”); Congregation Of The Holy Ghost Compassion Fund (“Compassion”); Holy Ghost 

Fathers’ International Fund #1 (“IF1”); Holy Ghost Fathers International Fund # 2 (“IF2”) and 

Holy Ghost Fathers Hg-Ireland/Kenema’s (“Kenema”) (collectively, “Defendants”) Motion for 

Summary Judgment and Incorporated Memorandum of Law (the “Motion”). 

Filing # 12437878 Electronically Filed 04/11/2014 08:55:36 PM
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I. INTRODUCTION 

Six grounds compel denial of the Motion: 

1. Plaintiffs’ fraudulent transfer claim was brought within one year of when it 

reasonably could have been discovered by the Conservator, as required by statute. 

2. The evidence shows that Defendants have not withdrawn from the Partnership 

and that they must contribute to the Partnership at winding down as required by Fla. Stat. 

§ 620.8807 or that Defendants waived their right to withdraw. 

3. Plaintiffs’ claims were timely commenced in accordance with the Partnership 

Agreement, and they could not have been commenced sooner. 

4. Defendants’ receipt of distributions that they were not entitled to is a material 

breach of the Partnership Agreement. 

5. Plaintiffs do not need to demonstrate that Defendants had the requisite intent to 

defraud creditors.  

6. There is a material dispute of fact as to whether Defendants breached a material 

term of the Partnership Agreement.  

II. STATEMENT OF FACTS 

After approximately one year of litigation because of, inter alia, the fraudulent and 

improper activities of Michael Sullivan, the former Managing General Partner of the 

Partnerships, and others, a Conservator was appointed over the Partnerships. 

Following Sullivan’s removal in August 2012, this lawsuit was commenced, and 

Plaintiffs are now suing certain partners that received improper distributions from the 

Partnerships as a result of the bad acts of Sullivan and others.  More specifically, this action 
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names as defendants partners of the Partnerships who received, on a net basis, more money than 

they invested; i.e., ‘Net Winners.’  Defendants are such partners. 

On or about March 10, 2014, Defendants filed the Motion seeking summary judgment in 

their favor.  The following disputed issues of material fact prevent granting the Motion: 

• Defendants received amounts from the Partnership in excess of their capital 

contributions to the Partnership while other partners of the Partnership received 

amounts from the Partnership less than their capital contributions. 

• The Conservator could not have reasonably discovered the transfer of the 

improper distributions to Defendants prior to his appointment. 

• A demand for the return of the amounts improperly received by Defendants could 

not have been made earlier than the appointment of Margaret Smith as Managing 

General Partner. 

• The discovery of the Madoff fraud could not have reasonably led to the discovery 

of the claims against the Defendant by the Conservator. 

• Plaintiffs do not need to demonstrate that Defendants acted with fraudulent intent. 

• The Partnership did not begin winding down until after the appointment of the 

Conservator. 

• Defendants did not withdraw from the Partnership or Defendants waived their 

right to withdraw. 

These disputed facts weigh in favor of denying Defendants’ motion for summary 

judgment for the reasons set forth below. 
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III. LEGAL STANDARD 

In deciding Defendants’ motion for summary judgment, this Court must draw every 

possible inference in Plaintiffs’ favor.  Bratt ex rel. Bratt v. Laskas, 845 So.2d 964, 966 (Fla. 4th 

DCA 2003) (“All doubts and inferences must be resolved against the moving party, and if there 

is the slightest doubt or conflict in the evidence, then summary judgment is not available”) 

(citation omitted).  

Pursuant to Florida Rule of Civil Procedure 1.510, Summary Judgment may only be 

granted “if  the pleadings, depositions, answers to interrogatories, and admissions on file, 

together with the affidavits, if any, show that there is no genuine issue as to any material facts 

and that the moving party is entitled to a judgment as a matter of law.”  Fla. R. Civ. P. 1.510(c); 

Major Leagues Baseball v. Morsani, 790 So. 2d 1071 (Fla. 2001).   

The required showing is initially borne by the moving party – here, Defendants –, and 

“only where the movant tenders competent evidence in support of his motion does the burden 

shift to the other party to come forward with opposing evidence.”  Id.  (citing Lenhal Realty, Inc. 

v. Transamerica Comm. Fin. Corp. 615 So. 2d 207 (Fla. 4th DCA 1993)).  Further, it is not 

sufficient to merely assert that an issue does exist – a party must produce evidence to support its 

contention.  Noack v. B.L. Walters, Inc., 410 So. 2d 1375, 1376 (Fla. 5th DCA 1982); Reflex N.V. 

v. UMET Trust, 336 So. 2d 473, 475 n. 1 (Fla. 3d DCA 1976).  

IV. ARGUMENT 

A. The Statute of Limitations Does Not Preclude Plaintiffs’ Claim for 

Fraudulent Transfer 

The crux of Defendants’ argument that Plaintiffs’ Fla. Stat. § 726.105(1)(a) claim is time 

barred is that the Partnerships discovered or could have discovered Defendants’ receipt of 

improper distributions in December 2008 when Madoff was revealed as a fraud, or January 2009, 
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at the latest, when Chad Pugatch, the alleged attorney for the Partnerships, was notified of the 

existence of net winners and net losers, and this action was not commenced within 1 year of that 

date.  Defendants rely on an affidavit of Chad Pugatch, and a transcript of a meeting where it was 

suggested that there could be “net winners” and “net losers”.  Plaintiffs have now procured a 

counter affidavit of Chad Pugatch creating multiple issues of disputed materials facts precluding 

summary judgment.  Additionally, Defendants’ argument (i) misunderstands when a cause of 

action accrues under Fla. Stat. § 726.105(1)(a) and (ii) demonstrates that summary judgment is 

improper on this issue due to the numerous issues of material fact raised by Defendants’ 

argument. 

Although there was a meeting presided over by Pugatch (who also may have acted as 

Sullivan’s attorney)
1
 where it was stated that there could be net winners and losers in the 

Partnerships (which could have been a reference to the Madoff fraud as a whole and not the 

Partnerships) he did not know the specific identity of any of “net winners” at that time.  See 

Counter Pugatch Aff. at ¶¶ 5-7 (Exhibit 2).  More importantly, Plaintiffs’ Counter-Affidavit 

creates material issues of fact which preclude any entry of summary judgment on the basis of 

statute of limitations.  Such issues of fact include:  

• Whether Pugatch’s statements could have led to the discovery of the fraudulent 

nature of the transfers because the transfers in and of themselves would not 

trigger the statute of limitations; 

• Whether Pugatch in actuality represented Sullivan as opposed to the Partnerships 

(Exhibit 1); 

• Whether Pugatch had access to the Partnerships’ books and records; and thus  

                                                 
1
 At this juncture, it is unclear whether Pugatch represented Sullivan individually or as managing general 

partner, because Pugatch entered an appearance on Sullivan’s behalf, and requested through an ore tenus 

motion to withdraw from representing Sullivan, as managing general partner. See Exhibit 1.  However, as 

subsequently discussed, that fact is sufficient to establish a material issue of fact which justifies granting 

Defendants’ Motion.  
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• Whether the fraudulent transfer claims could reasonably be discovered without 

Sullivan providing access to the books and records of the Partnerships, which did 

not occur until the Conservator’s appointment.   

In any case, the discovery of the Madoff fraud in December 2008 could not have 

reasonably led to the discovery of the transfers at issue in this action, and therefore the 1 year 

statute of limitations does not run from that date.  This lawsuit is not based on the amounts that 

the Partnerships lost in conjunction with the Madoff fraud. Instead, it is based on the amounts 

that Defendants and others improperly received from the capital contributions of others, and so 

in actuality the statute of limitations runs from the date that those breaches could have been 

discovered – not the discovery of the Madoff fraud.  Those claims could not have been 

discovered until Sullivan was compelled to turn over the complete books and records of the 

Partnerships, which did not occur until after the Conservator’s appointment, and subsequent to 

several Orders of this Court. Mukamal Aff. at ¶¶ 3-5 (Exhibit 3); Von Kahle Aff. at ¶¶ 3-11 

(Exhibit 4); Smith Aff. at ¶3 (Exhibit 5). Immediately after Sullivan’s improper conduct came 

to light, the instant action was initiated.
2
  

Sullivan may have known that he and some of his associates withdrew more money than 

they invested but there is no evidence that he knew the identities of net winners and losers within 

the partnerships or the amounts they received. Although there is a chance that Sullivan was 

aware of the various net winners who benefitted through his breaches of fiduciary duties, he 

                                                 
2
 The majority of courts that have interpreted statutes which are analogous to Fla. Stat. § 726.110(1), have 

held that the “one-year savings provision does not begin to accrue until the discovery of the fraudulent 

nature of the transfer[,]” as opposed to when the transfer occurred. See Western Hay v. Laurel fin. Invs., 

Ltd., Fla. 4th DCA 2011) (emphasis in original). The basis for this holding is that the Uniform Fraudulent 

Transfer Act, was intended to “codify an existing but imprecise system whereby transfers that were 

intended to defraud creditors could be set aside.” Freeman, 865 So. 2d at 1276. In other words, the 

“fraudulent act” in the context of fraudulent transfer actions, is “the clandestine act of hiding money . . . 

to the exclusion of [a] plaintiff.” See, e.g., Steinberg ex rel. Lancer Management Group LLC v. Alpha 

Fifth Group, 2010 WL 1332840, at *2 (S.D. Fla. Mar. 30, 2010) (quoting Gulf Coast Produce, Inc. v. Am. 

Growers, Inc., 07-cv-80633, 2008 WL 660100, at *5 (S.D. Fla. Mar 7 2008)). 
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refused to bring claims against those net winners and it was not until he was removed and a 

Conservator, was appointed and then became a claimant that they could be pursued. 

What Chad Pugatch or his client Sullivan (who breached his fiduciary duties and caused 

the improper distribution) knew in January 2009 is irrelevant because the determining fact for 

purposes of the statute of limitations on the fraudulent transfer claim is whether the transfer 

could have been discovered by “the claimant” – and in this case: the claimant is Conservator. See 

Fla. Stat. § 726.110 (“cause of action with respect to a fraudulent transfer or obligation under ss. 

726.101-726.112 is extinguished unless action is brought: . . . within 1 year after the transfer or 

obligation was or could reasonably have been discovered by the claimant.”) (emphasis added). 

Prior to the appointment of the Conservator, the Partnerships could not have been 

claimants because they did not have standing to pursue their claims because they were not their 

own creditors. However, “after a corporation has been placed into a receivership, it becomes a 

creditor with respect to assets which were fraudulently transferred away.”  Sallah ex rel. MRT. 

LLC v. Worldwide Clearing LLC, 860 F. Supp. 2d 1329, 1335 (S.D. Fla. 2011) (applying Florida 

law) (internal citations omitted); Freeman v. Dean Witter Reynolds, Inc., 865 So. 2d 543, 551 

(Fla. 2d DCA 2003) (citing Scholes v. Lehmann, 56 F. 3d 750, 754 (7th Cir. 1995); Schacht v. 

Brown, 711 F.2d 1343 (7th Cir. 1983)). As the Partnerships could not become claimants as 

defined by Fla. Stat. § 726.105 until after the Conservator’s appointment, the fraudulent transfers 

could not have been reasonably discovered by the Partnerships as claimants until that time. See 

Martin Marietta Corp. v. Gould, Inc., 70 F.3d 768, 772 (4th Cir.1995) (“[T]he wrongdoers’ 

control results in the concealment of any causes of action from those who otherwise might be 

able to protect the corporation”). 
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In other words, because Defendants have failed to conclusively demonstrate that the 

claimaint could have reasonably discovered those claims beginning in 2009 or earlier (and the 

Conservator could not!) it is therefore improper to grant summary judgment.  See DESAK v. 

Vanlandingham, 98 So. 3d 710, 713-15 (Fla. 1st DCA 2012) (Reversing summary judgment 

because there was insufficient evidence to demonstrate discovery of transfer); Bratt ex rel. Bratt 

v. Laskas, 845 So.2d 964, 966 (Fla. 4th DCA 2003) (“All doubts and inferences must be resolved 

against the moving party, and if there is the slightest doubt or conflict in the evidence, then 

summary judgment is not available”) (citation omitted). 

Given that the Conservator did not become a claimant until his appointment and there are 

issues of material fact as to what was known when by Pugatch, summary judgment is improper.  

B. Defendants Misinterpret Fla. Stat. § 726.105 

Defendants, argue, without providing any evidence in support of their position, that they 

are entitled to summary judgment as it relates to Plaintiffs’ fraudulent transfer claims because the 

Third Amended Complaint does not contain any evidence that they intended to hinder, delay or 

defraud creditors. However, pursuant to Florida Statutes § 726.105(1)(a), a transfer made by a 

debtor is fraudulent as to a creditor . . . if the debtor made the transfer . . . (a) with actual intent to 

hinder, delay or defraud any creditor of the debtor.” Fla. Stat. § 726.105(a).   As such, Plaintiffs 

do not need to make any allegations as to Defendants’ intent.  

Because fraudulent intent is rarely established by direct evidence, Fla. Stat. § 726.105(2) 

establishes a non-exclusive list of factors or badges of fraud used to determine the existence of 

that intent. “While a single badge of fraud may amount only to a suspicious circumstance, a 

combination of badges will justify a finding of fraud.”  Mejia v. Ruiz, 985 So.2d 1109, 1113 (Fla. 
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3rd DCA 2008).   “Consideration may also be given to factors other than those listed[,]” in the 

statute.  Id.   

Here several badges of fraud as established by Fla. Stat. § 726.105(2) are present. 

Specifically: (1) Defendants, as partners of the Partnership, were insiders of the Debtor at the 

time of the transfer; (2) the Partnerships concealed assets; (3) the transfer was not disclosed; (4) 

Defendants did not provide any value for the distributions they received in excess of their capital 

contributions; (5) the Partnerships became insolvent around the time of the transfer; and (6) 

substantial debt was incurred shortly after the transfer.  These factors, in addition to Defendants’ 

implicit concession that they are not entitled to retain the distributions they received, demonstrate 

that the requisite fraudulent intent to sustain Plaintiffs’ claims. 

C.  Plaintiffs’ Claims Under Fla. Stat. § 620.8807 (Counts I and II) Are Timely 

Defendants allege that Plaintiffs’ Fla. Stat. § 620.8807 claims are time barred because 

Defendants received its last distribution more than four years prior to the filing of the complaint.  

This argument does not make sense because the Partnership was not winding down at that time. 

Fla. Stat. § 620.8807 establishes a duty by Defendants to “contribute to the partnership an 

amount equal to any excess of the charges over the credits in the partner’s account” upon the 

winding down of the Partnerships. Thus, the four year statute of limitations to bring any claim 

for breach of the statutory duty provided by Fla. Stat. § 620.8807 would not begin running until 

Defendants failed to contribute at the winding down of the Partnerships. 

Here, the winding down began at the earliest when Margaret Smith was appointed 

Managing General Partner in 2012 or when the Conservator received Court approval to wind-

down the Partnerships in 2013. Von Kahle Aff. at ¶ 10.  However, even if the winding down 

began in January 2009 (as Defendant appears to contend (and which is contradicted by sworn 
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affidavit by Chad Pugatch)), Plaintiffs timely brought their claim under Fla. Stat. § 620.8807 

against Defendants within four years from the date that the Partnerships began winding down, 

and Defendants refused to contribute the amount due. 

Based on the foregoing, Plaintiffs’ claims under Fla. Stat. § 620.8807 are not time-barred 

and summary judgment should be denied. 

D. Defendants Have Not Withdrawn From the Partnership and Thus Cannot 

Escape Plaintiffs’ Claims Related to Fla. Stat. § 620.8807 

The Motion should be denied because there is an issue of fact as to whether Defendants 

in fact withdrew from the Partnership.  Defendants argue that they are entitled to summary 

judgment as to Plaintiffs’ claims related to Fla. Stat. § 620.8807 because (i) they allegedly 

withdrew (or dissociated) from the Partnership and (ii) because Fla. Stat. § 620.8807 does apply 

because Fla. Stat. § 620.8603(1) states that “[i]f a partner’s dissociation results in dissolution and 

winding up of the partnership business, ss. 620.8801-620.8807 apply; otherwise ss. 620.8701-

620.8705 apply” and Defendants’ alleged withdrawal didn’t cause the Partnerships to wind up.  

These arguments are meritless because disputed issues of fact exist as to Defendant’s withdrawal 

and because Fla. Stat. § 620.8603(1) does not apply.
3
 

                                                 
3
 Although Defendant does not concede that a claim for breach of statutory duty exists under Fla. Stat. § 

620.8807 (Count I), Defendant contends, without any legal basis, that there is no independent statutory 

cause of action under Fla. Stat. § 620.8807 (Count II).  The legislature’s intent to establish a cause of 

action under this statute is evidenced by the uniform comment to the statute which provides that “a 

partnership may enforce a partner’s obligation to contribute.”  See Fla. Stat. § 620.8807 Unif. Comment 4. 

This intent is also established by Fla. Stat. § 620.8405 which provides in relevant part that “[a] 

partnership may maintain an action against a partner for a breach of the partnership agreement, or for the 

violation of a duty to the partnership, causing harm to the partnership.” There is no question that Fla. Stat. 

§ 620.8807 establishes a duty to the Partnerships, and therefore can be enforced as a statutory cause of 

action. See also Glick v. Retamar, 922 So. 2d 1108 (Fla. 4th DCA 2006) (recognizing application of 

partnership agreement and Fla. Stat. § 620.8807 in arbitration.); In re Kane, 470 B.R. 902, 936n. 8 

(Bankr. S.D. Fla. 2012) (noting that Fla. Stat. § 620.8807 limits an insolvent partnership’s ability to make 

distributions.)   
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Although Defendants Kenma, IF1 and IF2 claim to have withdrawn from P&S (Exhibit 

6), they all received distributions after their purported withdrawal. Compare Motion at 5-7 with 

Exhibit 7.  Specifically, Kenma claims it withdrew by virtue of a letter dated August 21, 2006, 

but received a distribution on January 24, 2007, IF1 claims it withdrew by letter dated September 

11, 2007, but received a distribution on January 31, 2008, IF2 claims it withdrew on by letter 

dated November 14, 2006, but received a distribution on January 24, 2007.
4
 The aforementioned 

distributions, and Defendants Kenma, IF1, and IF2’s retention of them without questions means 

that even they  intended to disassociate from the Partnership by their letter, Defendants either 

changed its mind or waived that intent by continuing to receive a distribution. See LeNeve v. Via 

South Fla., LLC, 908 So. 2d 530, 535 (Fla. 4th DCA 2005) (waiver “‘may be express, or implied 

from conduct or acts that lead a party to believe a right has been waived’”) (internal citations 

omitted). Moreover, because intent is not an issue properly disposed of through summary 

judgment, the Court should deny Defendant’s motion. See Hodge v. Cichon, 78 So. 3d 719, 723 

(Fla. 5th DCA 2012).   

Additionally, there is no evidence that Defendants Mombasa or Compassion requested to 

withdraw from the Partnerships in writing as required by the Partnership Agreements, and 

accordingly, issues of fact remain as to whether they in fact withdrew. See LeNeve, 908 So. 2d at 

535. Moreover, Compassion wrote this Court a letter, in 2013, claiming to be a partner, to object 

to the award of professional fees in relation to the administration of the Partnerships. Exhibit 8. 

Mombasa requested a distribution on May 27, 2008 and Compassion in December of 2008. 

Exhibit 9.  

                                                 
4
 IF1 and IF2 also seem to have shared an identity to such an extent that the conduct of one should be 

imputed onto the other.  
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Furthermore, Defendants’ citation to Section 4.05 of the Partnership Agreement as the 

section governing disassociation ignores that it is the requirements of Section 9.02 that govern 

the withdrawal of a partner, and under that section, even if Defendants intended to sell their 

investment, such an act does not equate with withdrawal because Defendants did not execute any 

required documents, or provide notice to the other partners of their withdrawal from the 

Partnership in accordance with Section 14.06, which means that the Court cannot, at this 

juncture, enter summary judgment based on of Defendants’ allegation that they withdrew.
5
   

Irrespective of whether Defendants did withdraw (and it is disputed whether they did), 

the duties to make contributions at winding up imposed by Fla. Stat. § 620.8807 apply to 

Defendants because Defendants’ duty to return the improper distributions to the Partnership 

under Fla. Stat. § 620.8807 is preserved by virtue of Section 10.02 of the Partnership 

Agreement.
6
   

Here, Defendants’ alleged withdrawal qualifies as an “assignment, transfer OR 

TERMINATION of a defaulting Partner’s INTEREST” under Section 10.02 because Article 

Nine of the Partnership Agreements defines the circumstances where a partner’s interest would 

be transferred or assigned, and explicitly includes the “Withdrawal of Partners” as a 

circumstance that constitutes a transfer or assignment.  Additionally, Defendants are clearly  

defaulting partners by virtue of their receipt of improper distributions and failure to remit 

payment to P&S after receiving notice of the fact that it was not entitled to retain funds received, 

                                                 
5
 Section 9.02 of the Partnership Agreements states that “[a]ny partner may withdraw from the 

Partnership at any given time . . . provided, however, that the withdrawing partner shall give at least thirty 

days (30) written notice.” 
6
 Section 10.02 of the Partnership Agreement provides in relevant part that “[n]o assignment, transfer OR 

TERMINATION of a defaulting Partner’s INTEREST as provided in this Agreement shall relieve the 

defaulting partner from any personal liability for outstanding indebtedness, liabilities, liens or obligations 

relating to the Partnership that may exist on the date of the assignment, transfer, OR TERMINATION.”   
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and its alleged withdrawal does not affect its obligations to the Partnership at winding up. Thus, 

Defendants are obligated to “contribute to the partnership an amount equal to any excess of the 

charges over the credits in the partner’s account”, as is required by Fla. Stat. § 620.8807, 

regardless if Defendants withdrew from the Partnership. 

Moreover, Fla. Stat. § 620.8603 does not limit Defendants’ obligations in this case 

because that statute was waived by Section 10.02 of the Partnership Agreements.   Defendants 

cite Fla. Stat. § 620.8603 for the proposition that Fla. Stat. § 620.8807 is not applicable because 

the Partnership did not wind up as a result of its alleged withdrawal.  However, pursuant to Fla. 

Stat. § 620.8103, “[t]o the extent that the partnership agreement does not provide otherwise, this 

act governs.”   

The plain language of Section 10.02 conflicts with Fla. Stat. § 620.8603, in that Section 

10.02 preserves liability, so long as it was incurred at the time of dissociation. Thus, Section 

10.02 prevails over Fla. Stat. § 620.8603(1) and governs the relationship between Defendants 

and the Partnerships.    

Defendants’ duty under Fla. Stat. § 620.8807 is also supported by Fla. Stat. § 620.8703, 

which provides that a “partner’s dissociation does not, by itself, discharge a partner’s liability for 

partnership obligation incurred before dissociation.”  Because Defendants’ obligation to the 

Partnership arose before Defendants’ purported dissociation – due to the improper distributions 

that they received as a partner – Defendants are under a duty to return the improperly retained 

funds, and that duty is not affected by Defendants’ claims that they withdrew or dissociated from 

the Partnerships by virtue of Section 10.02 of the Partnership agreement, even though Plaintiffs 

dispute their withdrawal. 
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Accordingly, it is improper to grant Summary Judgment as to Counts I and II of the 

Second Amended Complaint.  

E. There Is a Material Dispute of Fact as to Whether Defendant Breached the 

Partnership Agreement 

Defendants appear to argue that there can be no material breach of the Partnership 

Agreement because they “merely received” improper distributions under the Partnership 

Agreement.  To constitute a material breach, a party’s “nonperformance of a contract must be 

such as to go to the essence of the contract; it must be the type of breach that would discharge the 

injured party from further contractual duty on his part but a [party’s] failure to perform some 

minor part of his contractual duty cannot be classified as a material or vital breach.” Atlanta Jet 

v. Liberty Aircraft Servs., LLC, 866 So. 2d 148, 150 (Fla. 1st DCA 2004) (citing Beefy Trail, Inc. 

v. Beefy King Intl., Inc., 267 So. 2d 853, 857 (Fla. 4th DCA 1972)).  Additionally, the Court should 

not grant Defendant’s Motion on that basis because “[t]he issue of whether an alleged breach is vital or 

material is reviewed as a question of fact.” Covelli Family, L.P. v. ABG5, L.L.C., 977 So. 2d 749, 752 

(Fla. 4th DCA 2008) (citing Moore v. Chodorow, 925 So.2d 457, 461 (Fla. 4th DCA 2006); Beefy Trail, 

Inc. v. Beefy King Int'l, Inc., 267 So.2d 853, 858 (Fla. 4th DCA 1972) (citing 17A C.J.S. Contracts § 630, 

p. 1268))). 

It is hard to believe that Defendants’ unauthorized receipt of distributions that other 

partners did not receive is not a material breach of the Partnership Agreement because the receipt 

of distributions from the Partnerships by the partners was the essence of the Partnership 

Agreement.  Defendants bear the burden of proof in showing a material breach of the Partnership 

Agreement in the circumstances in this case, and they have presented no evidence to refute the 

allegations in the Complaint. 
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F. Plaintiffs’ Causes of Action for Unjust Enrichment and Money Had and 

Received Did Not Accrue Until November 23, 2012 

While there is no issue of fact as to the date that Defendants received the distributions at 

issue, Defendants’ statute of limitations argument with respect to these three claims fails because 

it wrongly assumes that Plaintiffs’ above claims accrued on the date that Defendants received the 

last improper distribution. 

In this case, Plaintiffs’ claims for unjust enrichment, and money had and received did not 

accrue until November 23, 2012 – when Defendants failed to correct their violations of the 

Partnership Agreements within 10 days of receiving notice of such violations – because 

Defendants previously were not required to return the improper distributions at that juncture as 

no demand was made for them.
7
  On November 13, 2012, and after succeeding Sullivan as 

Managing General Partner, Margaret J. Smith, in her capacity as Managing General Partner, sent 

Defendants’ letter that stated Defendants’ receipt of funds in excess of contributions constituted 

a violation of the Partnership Agreements.  The letter further provided that Defendants had the 

opportunity to cure their violation of those Agreements by remitting payment within 10 days.
8
  

Until Defendants received that notice, they were under no obligation to repay the improper 

distributions received.  However, when Defendants refused to return the improper distributions 

they received within 10 days of receipt of the letter, they materially breached the Partnership 

Agreements, and Plaintiffs’ claims accrued from that date.  

Thus, it was not until Defendants refused to return the improper distribution in response 

to Ms. Smith’s demand letter that the last element necessary to complete a cause of action for 

unjust enrichment and money had and received occurred.  Bedwell v. Rucks, 4D11-3532, 2012 

                                                 
7
 The obligation however, did exist at the time of their dissociation. 

8
 The Demand letter also permitted Defendant to make a discounted payment to the Partnerships.  
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WL 5349381 (Fla. 4th DCA Oct. 31, 2012) (“A cause of action accrues when the last element 

necessary to complete it occurs”) (citing § 95.031(1), Fla. Stat. (2010)).   

With respect to Plaintiffs’ claim for unjust enrichment, Defendants did not accept and 

retain the improper distribution under circumstances that made it inequitable for Defendants to 

retain it without paying the value thereof until Defendants were notified by Ms. Smith that they 

received improper distributions and refused to return them.  See AMP Servs. Ltd. v. Walanpatrias 

Found., 73 So. 3d 346, 350 (Fla. 4th DCA 2011) (“The elements of an unjust enrichment claim 

are ‘a benefit conferred upon a defendant by the plaintiff, the defendant's appreciation of the 

benefit, and the defendant's acceptance and retention of the benefit under circumstances that 

make it inequitable for him to retain it without paying the value thereof.’”); see also Banks v. 

Lardin, 938 So. 2d 571, 574 (Fla. 4th DCA 2006) (holding that a claim for unjust enrichment 

accrues when the last element constituting a cause of action occurs.). 

Similarly, Defendants were not required to return the improper distributions to the 

Partnerships in good conscience until it received the demand letter from Ms. Smith. Calhoun v. 

Corbisello, 100 So. 2d 171, 173 (Fla. 1958) (stating cause of action for money had and received 

as “the recovery of money which the appellees, in good conscience, should pay to appellant.”)   

Further, because the Partnerships were incapable of bringing a claim against themselves 

until after the Conservator’s appointment, it is unlikely that the Court will find the delay in 

demanding the return of money to be unreasonable.  

The Third Amended Complaint provides that Defendants owed a fiduciary duty to the 

Partnerships to account for and hold in trust partnership property and that the distributions it 

received constitute partnership property.  Compl. at ¶110.  The Third Amended Complaint goes 

on to state that by failing to remit payment of those amounts in connection with the winding up 
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of the Partnerships, Defendants breached their fiduciary duties.  Compl. at ¶ 112.  As that claim 

accrued upon the winding up of the Partnerships, and not at the time that the distributions were 

made, it is improper to grant summary judgment as to Count VII as well.
9
  

Accordingly, Plaintiffs’ above claims accrued when Defendants refused to return its 

distributions in response to Ms. Smith’s demand letter, and not when Defendants received the 

improper distributions. It is therefore improper to grant summary judgment based on the statute 

of limitations. 

G. There is an Issue of Fact as to Whether Section 14.03 Limits Defendant’s Liability. 

Defendants argues that Plaintiffs’ claims for breach of contract, unjust enrichment and 

money had and received are barred by Section 14.03 of the Partnership Agreement because it 

provides that “THE PARTNERS SHALL BE LIABLE ONLY FOR ACTS AND OMISSIONS 

INVOLVING INTENTIONAL WRONGING, FRAUD, AND BREACHES OF FIDUCIARY 

DUTIES.”   Defendant’s interpretation of the language in Section 14.03 is self-serving, and the 

ambiguous language of Section 14.03 should instead be interpreted “in the light most favorable 

to plaintiffs.”  Hitt v. North Broward Hosp. Dist., 387 So. 2d 482, 483 (Fla. 4th DCA 1980). 

Here, Plaintiffs’ claims are not precluded by Section 14.03 because all the claims arise 

out of the allegations that Defendants themselves intentionally wronged the Plaintiffs and 

breached its fiduciary duties when it elected to retain distributions which it would not have 

otherwise been entitled to by refusing to comply with demand letters that it received in 2012 and 

2013.
10

  

                                                 
9
 While Defendant did not raise the issue in relation to Count VII, its fiduciary duty as a partner under Fla. 

Stat. § 620.8404 survives its purported dissociation. 
10

 Further, Sullivan intentionally wronged the Partnerships, and breached his fiduciary obligations to the 

Partnerships, by making improper distributions to certain Partners, and that the damages sought against 

Defendant here arose from those breaches and wrongdoings.  It was those breaches and wrongdoings that 
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 Because, as previously discussed, Defendants did not produce a single piece of evidence 

that they have not breached their fiduciary duties by failing to contribute the required amounts, 

they is not entitled to the protection of Section 14.03 at this juncture 

V. CONCLUSION 

All in all, it is worth emphasizing that this case is unlike any possible analogy offered by 

Defendants whereby they are being hauled into court after many years as a result of some 

unexpected and long gone obligation.  Defendants signed Partnership Agreements whereby they 

agreed that all distributions should be shared in accordance with the terms of that Partnership 

Agreement.  Defendants ostensibly understood the Agreements’ terms and intentionally chose to 

disregard them. Furthermore, as discussed below, they agreed to a provision whereby Defendants 

would be given notice of any violation of that Partnership Agreement, and be given opportunity 

to cure it.  See Article 10 of the Partnership Agreement. 

Defendants received a return of over 50% on their investment while other partners lost 

millions.  While it is again, an issue of fact whether the Defendants knew that they received 

improper distributions – and the Conservator is continuing to uncover Sullivan’s defalcations – 

once Defendants were affirmatively notified that they received funds that they were not entitled 

to (and they received that notification in November 2012), those funds should have been returned 

to the Partnerships.  Defendants’ failure to return those funds resulted in a windfall to Defendants 

and an injury to the Partnerships and all other partners who agreed to be bound by the terms of 

the Partnerships.  

                                                                                                                                                             
lead to the improper distributions received and retained by Defendant, and the plain text of Section 14.03 

states that a Partner may be liable, regardless of who acted intentionally so long as the  “acts and/or 

omissions” “involv[ed]” intentional wrongdoing, fraud, or a breach of fiduciary duties[,]” – as they do 

here.   
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Based on the foregoing, Defendants have been timely brought into this Court to account 

for that windfall. As such, and because Defendants have failed to demonstrate, by competent 

evidence, that there is not a single issue of material fact, summary judgment is improper. See 

Schroder v. Peoplease Corp., 18 So. 3d 1165, 1168 (Fla. 1st DCA 2009) (“‘only when the 

movant has satisfied this burden does the burden shift to the opposing party to come forward 

with evidence to the contrary.’”) (internal citations omitted).    

WHEREFORE the Plaintiffs request that this Court enter an order denying Defendants’ 

Motion for Summary Judgment, together with such other and further relief as the Court may 

deem just and appropriate under the circumstances. 

Dated:  April 11, 2014 By:  /s/ Leonard K. Samuels  

Leonard K. Samuels 

Florida Bar No. 501610 

Etan Mark 

Florida Bar No. 720852 

Steven D. Weber 

Florida Bar No. 47543 

Attorneys for Plaintiffs 

BERGER SINGERMAN LLP 

350 East Las Olas Boulevard, Suite 1000 

Fort Lauderdale, Florida  33301 

Telephone: (954) 525-9900 

Fax:  (954) 523-2872 

lsamuels@bergersingerman.com 

emark@bergersingerman.com 

sweber@bergersingerman.com 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served via 

Electronic Mail upon counsel identified below registered to receive electronic notifications this 

11th day of April, 2014, upon the following:  

Counsel E-mail Address: 

Ana Hesny, Esq. ah@assoulineberlowe.com; ena@assoulineberlowe.com 

Eric N. Assouline, Esq. ena@assoulineberlowe.com; ah@assoulineberlowe.com 

Annette M. Urena, Esq. aurena@dkdr.com; cmackey@dkdr.com; service-amu@dkdr.com 

Daniel W Matlow, Esq. dmatlow@danmatlow.com; assistant@danmatlow.com 

Debra D. Klingsberg, Esq. dklingsberg@huntgross.com 

Joanne Wilcomes, Esq. jwilcomes@mccarter.com  

Etan Mark, Esq. emark@bergersingerman.com; drt@bergersingerman.com; lyun@bergersingerman.com 

Evan H Frederick, Esq. efrederick@mccaberabin.com; janet@mccaberabin.com; beth@mccaberabin.com 

B. Lieberman, Esq. blieberman@messana-law.com  

Jonathan Thomas Lieber, Esq. jlieber@dobinlaw.com  

Mariaelena Gayo-Guitian, Esq. mguitian@gjb-law.com  

Barry P. Gruher, Esq. bgruher@gjb-law.com  

William G. Salim, Jr., Esq. wsalim@mmsslaw.com  

Domenica Frasca, Esq. dfrasca@mayersohnlaw.com; service@mayersohnlaw.com 

Joseph P. Klapholz, Esq. jklap@klapholzpa.com; dml@klapholzpa.com; 

Julian H Kreeger, Esq. juliankreeger@gmail.com  

L Andrew S Riccio, Esq. ena@assoulineberlowe.com; ah@assoulineberlowe.com 

Leonard K. Samuels, Esq. lsamuels@bergersingerman.com; vleon@bergersingerman.com; drt@bergersingerman.com 

Marc S Dobin, Esq. service@dobinlaw.com; mdobin@dobinlaw.com; 

Michael C Foster, Esq. mfoster@dkdr.com; cmackey@dkdr.com; kdominguez@dkdr.com 

Richard T. Woulfe, Esq. pleadings.RTW@bunnellwoulfe.com  

Michael R. Casey, Esq. mcasey666@gmail.com  

Peter Herman, Esq. PGH@trippscott.com  
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Counsel E-mail Address: 

Robert J Hunt, Esq. bobhunt@huntgross.com; sharon@huntgross.com; eservice@huntgross.com 

Ryon M McCabe, Esq. rmccabe@mccaberabin.com; janet@mccaberabin.com; beth@mccaberabin.com 

Steven D. Weber, Esq. sweber@bergersingerman.com; lwebster@bergersingerman.com; drt@bergersingerman.com 

Thomas J. Goodwin, Esq. tgoodwin@mccarter.com; nwendt@mccarter.com;jwilcomes@mccarter.com 

Thomas L Abrams, Esq. tabrams@tabramslaw.com; fcolumbo@tabramslaw.com 

Thomas M. Messana, Esq. tmessana@messana-law.com; tmessana@bellsouth.net; mwslawfirm@gmail.com 

Zachary P Hyman, Esq. zhyman@bergersingerman.com; DRT@bergersingerman.com; clamb@bergersingerman.com 

 

By:  /s/Leonard K. Samuels    

Leonard K. Samuels 

 
5582768-2  












































































































































































































































































































































