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IN THE CIRCUIT COURT OF THE
SEVENTEENTH JUDICIAL CIRCUIT, IN
AND FOR BROWARD COUNTY, FLORIDA

CASE NO.: 12-034121 (04)
P &S ASSOCIATES, GENERAL PARTNERSHIP,
etal.,

Plaintiffs,

V.

JANET A. HOOKER CHARITABLE TRUST, a
charitable trust, et al.,

Defendants.

/

PLAINTIFFS’ RESPONSE TO DEFENDANT CONGREGATION OF THE HOLY
GHOST WESTERN PROVINCE’S MOTION FOR SUMMARY JUDGMENT AND
INCORPORATED MEMORANDUM OF LAW

Plaintiffs, P&S Associates, General Partnership (“P&S” or the “Partnership”), S&P
Associates, General Partnership (“S&P”) (collectively with P&S, the “Partnerships™) and Philip
Von Kahle as Conservator on behalf of P&S and S&P (“Conservator” or with the Partnerships,
as the “Plaintiffs”), by and through their undersigned attorneys, file this Response and
Memoranda in Opposition to Defendant Congregation of the Holy Ghost Western Province’s

(“Defendant”) Motion for Summary Judgment and Incorporated Memorandum of Law (the

“Motion”).

INTRODUCTION

Four grounds compel denial of the Motion:

1. Plaintiffs’ fraudulent transfer claim was brought within one year of when it

reasonably could have been discovered by the Conservator, as required by statute.
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2. The evidence — including without limitation Defendant’s actions in the
Interpleader case related to this action -- shows that Defendant has not
withdrawn from the Partnership and that it must contribute to the Partnership at
winding down as required by Fla. Stat. § 620.8807.

3. Plaintiffs’ claims were timely commenced in accordance with the Partnership
Agreement, and they could not have been commenced sooner.

4. Defendant’s receipt of distributions that it was not entitled to is a material breach

of the Partnership Agreement.

STATEMENT OF FACTS

After approximately one year of litigation because of, infer alia, the fraudulent and
improper activities of Michael Sullivan, the former Managing General Partner of the
Partnerships, and others, a Conservator was appointed over the Partnerships.

Following Sullivan’s removal in August 2012, this lawsuit was commenced, and
Plaintiffs are now suing certain partners that received improper distributions from the
Partnerships as a result of the bad acts of Sullivan and others. More specifically, this action
names as defendants partners of the Partnerships who received, on a net basis, more money than
they invested; i.e., ‘Net Winners.” Defendant is one such partner.

On or about March 10, 2014, Defendant filed the Motion seeking summary judgment in
its favor. The following disputed issues of material fact prevent granting the Motion:

e The Conservator could not have reasonably discovered the transfer of the

improper distributions to Defendant prior to his appointment.
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e A demand for the return of the amounts improperly received by Defendant could
not have been made earlier than the appointment of Margaret Smith as Managing
General Partner.

e The discovery of the Madoff fraud could not have reasonably led to the discovery
of the claims against the Defendant by the Conservator.

e The Partnership did not begin winding down until after the appointment of the
Conservator.

¢ Defendant did not withdraw from the Partnership, or waived its right to withdraw.

These disputed facts weigh in favor of denying Defendant’s motion for summary
judgment for the reasons set forth below.

I LEGAL STANDARD

In deciding Defendant’s motion for summary judgment, this Court must draw every
possible inference in Plaintiffs’ favor. Bratt ex rel. Bratt v. Laskas, 845 So.2d 964, 966 (Fla. 4th
DCA 2003) (“All doubts and inferences must be resolved against the moving party, and if there
is the slightest doubt or conflict in the evidence, then summary judgment is not available”)
(citation omitted).

Pursuant to Florida Rule of Civil Procedure 1.510, Summary Judgment may only be
granted “if the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material facts
and that the moving party is entitled to a judgment as a matter of law.” Fla. R. Civ. P. 1.510(c);
Major Leagues Baseball v. Morsani, 790 So. 2d 1071 (Fla. 2001).

The required showing is initially borne by the moving party — here, Defendant —, and

“only where the movant tenders competent evidence in support of his motion does the burden

3
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shift to the other party to come forward with opposing evidence.” Id. (citing Lenhal Realty, Inc.
v. Transamerica Comm. Fin. Corp. 615 So. 2d 207 (Fla. 4th DCA 1993)). Further, it is not
sufficient to merely assert that an issue does exist — a party must produce evidence to support its
contention. Noack v. B.L. Walters, Inc., 410 So. 2d 1375, 1376 (Fla. 5th DCA 1982); Reflex N.V.
v. UMET Trust, 336 So. 2d 473, 475 n. 1 (Fla. 3d DCA 1976).

II. ARGUMENT

A. The Statute of Limitations Does Not Preclude Plaintiffs’ Claim for Fraudulent
Transfer

The crux of Defendant’s argument that Plaintiffs’ Fla. Stat. § 726.105(1)(a) claim is time
barred is that the Partnerships discovered or could have discovered Defendant’s receipt of
improper distributions in December 2008 when Madoff was revealed as a fraud, or January 2009,
at the latest, when Chad Pugatch, the alleged attorney for the Partnerships, was notified of the
existence of net winners and net losers, and this action was not commenced within 1 year of that
date. Defendant relies on an affidavit of Chad Pugatch, and a transcript of a meeting where it
was suggested that there could be “net winners” and “net losers”. Plaintiffs have now procured a
counter affidavit of Chad Pugatch creating multiple issues of disputed materials facts precluding
summary judgment. Additionally, Defendants’ argument (i) misunderstands when a cause of
action accrues under Fla. Stat. § 726.105(1)(a) and (ii) demonstrates that summary judgment is
improper on this issue due to the numerous issues of material fact raised by Defendants’
argument.

Although there was a meeting presided over by Pugatch (who also may have acted as

Sullivan’s attorney)' where it was stated that there could be net winners and losers in the

" At this juncture, it is unclear whether Pugatch represented Sullivan individually or as managing general
partner, because Pugatch entered an appearance on Sullivan’s behalf, and requested through an ore tenus
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Partnerships (which could have been a reference to the Madoff fraud as a whole and not the
Partnerships) he did not know the specific identity of any of “net winners” at that time. See
Counter Pugatch Aff. at ] 5-7 (Exhibit 2). More importantly, Plaintiffs’ Counter-Affidavit
creates material issues of fact which preclude any entry of summary judgment on the basis of

statute of limitations. Such issues of fact include:

e  Whether Pugatch’s statements could have led to the discovery of the fraudulent
nature of the transfers because the transfers in and of themselves would not
trigger the statute of limitations;

e  Whether Pugatch in actuality represented Sullivan as opposed to the Partnerships
(Exhibit 1);

e  Whether Pugatch had access to the Partnerships’ books and records; and thus

e  Whether the fraudulent transfer claims could reasonably be discovered without
Sullivan providing access to the books and records of the Partnerships, which did
not occur until the Conservator’s appointment.

In any case, the discovery of the Madoff fraud in December 2008 could not have
reasonably led to the discovery of the transfers at issue in this action, and therefore the 1 year
statute of limitations does not run from that date. This lawsuit is not based on the amounts that
the Partnerships lost in conjunction with the Madoff fraud. Instead, it is based on the amounts
that Defendants and others improperly received from the capital contributions of others, and so
in actuality the statute of limitations runs from the date that those breaches could have been
discovered — not the discovery of the Madoff fraud. Those claims could not have been
discovered until Sullivan was compelled to turn over the complete books and records of the
Partnerships, which did not occur until after the Conservator’s appointment, and subsequent to

several Orders of this Court. Mukamal Aff. at {J 3-5 (Exhibit 3); Von Kahle Aff. at J{ 3-11

motion to withdraw from representing Sullivan, as managing general partner. See Exhibit 1. However, as
subsequently discussed, that fact is sufficient to establish a material issue of fact which justifies granting
Defendants’ Motion.

5
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(Exhibit 4); Smith Aff. at {3 (Exhibit 5). Immediately after Sullivan’s improper conduct came
to light, the instant action was initiated.

Sullivan may have known that he and some of his associates withdrew more money than
they invested but there is no evidence that he knew the identities of net winners and losers within
the Partnerships or the amounts they received. Although there is a chance that Sullivan was
aware of the various net winners who benefitted through his breaches of fiduciary duties, he
refused to bring claims against those net winners and it was not until he was removed and a

Conservator, was appointed and then became a claimant that they could be pursued.

Regardless of what Chad Pugatch or his client Sullivan (who breached his fiduciary
duties and caused the improper distribution) knew in January 2009 is irrelevant because the
determining fact for purposes of the statute of limitations on the fraudulent transfer claim is
whether the transfer could have been discovered by “the claimant” — and in this case: the

claimant is Conservator. See Fla. Stat. § 726.110 (“cause of action with respect to a fraudulent

transfer or obligation under ss. 726.101-726.112 is extinguished unless action is brought: . . .
within 1 year after the transfer or obligation was or could reasonably have been discovered by the
claimant.”) (emphasis added).

Prior to the appointment of the Conservator, the Partnerships could not have been

claimants because they did not have standing to pursue their claims because they were not their

* The majority of courts that have interpreted statutes which are analogous to Fla. Stat. § 726.110(1), have
held that the “one-year savings provision does not begin to accrue until the discovery of the fraudulent
nature of the transfer[,]” as opposed to when the transfer occurred. See Western Hay v. Laurel fin. Invs.,
Ltd., Fla. 4th DCA 2011) (emphasis in original). The basis for this holding is that the Uniform Fraudulent
Transfer Act, was intended to “codify an existing but imprecise system whereby transfers that were
intended to defraud creditors could be set aside.” Freeman, 865 So. 2d at 1276. In other words, the
“fraudulent act” in the context of fraudulent transfer actions, is “the clandestine act of hiding money . . .
to the exclusion of [a] plaintiff.” See, e.g., Steinberg ex rel. Lancer Management Group LLC v. Alpha
Fifth Group, 2010 WL 1332840, at *2 (S.D. Fla. Mar. 30, 2010) (quoting Gulf Coast Produce, Inc. v. Am.
Growers, Inc., 07-cv-80633, 2008 WL 660100, at *5 (68.D. Fla. Mar 7 2008)).
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own creditors. However, “after a corporation has been placed into a receivership, it becomes a
creditor with respect to assets which were fraudulently transferred away.” Sallah ex rel. MRT.
LLC v. Worldwide Clearing LLC, 860 F. Supp. 2d 1329, 1335 (S.D. Fla. 2011) (applying Florida
law) (internal citations omitted); Freeman v. Dean Witter Reynolds, Inc., 865 So. 2d 543, 551
(Fla. 2d DCA 2003) (citing Scholes v. Lehmann, 56 F. 3d 750, 754 (7th Cir. 1995); Schacht v.
Brown, 711 F.2d 1343 (7th Cir. 1983)). As the Partnerships could not become claimants as
defined by Fla. Stat. § 726.105 until after the Conservator’s appointment, the fraudulent transfers
could not have been reasonably discovered by the Partnerships as claimants until that time. See
Martin Marietta Corp. v. Gould, Inc., 70 F.3d 768, 772 (4th Cir.1995) (“[T]he wrongdoers’
control results in the concealment of any causes of action from those who otherwise might be
able to protect the corporation”).

In other words, because Defendant has failed to conclusively demonstrate that the
claimaint could have reasonably discovered those claims beginning in 2009 or earlier (and the
Conservator could not!) it is therefore improper to grant summary judgment. See DESAK v.
Vanlandingham, 98 So. 3d 710, 713-15 (Fla. 1st DCA 2012) (Reversing summary judgment
because there was insufficient evidence to demonstrate discovery of transfer); Bratt ex rel. Bratt
v. Laskas, 845 So.2d 964, 966 (Fla. 4th DCA 2003) (““All doubts and inferences must be resolved
against the moving party, and if there is the slightest doubt or conflict in the evidence, then
summary judgment is not available”) (citation omitted).

Given that the Conservator did not become a claimant until his appointment and there are

issues of material fact as to what was known when by Pugatch, summary judgment is improper.

7
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B. Plaintiffs’ Claims Under Fla. Stat. § 620.8807 (Counts I and II) Are Timely

Defendant alleges that Plaintiffs’ Fla. Stat. § 620.8807 claims are time barred because
Defendant received its last distribution more than four years prior to the filing of the complaint.
This argument does not make sense because the Partnership was not winding down at that time.

Fla. Stat. § 620.8807 establishes a duty by Defendant to “contribute to the partnership an
amount equal to any excess of the charges over the credits in the partner’s account” upon the
winding down of the Partnerships. Thus, the four year statute of limitations to bring any claim
for breach of the statutory duty provided by Fla. Stat. § 620.8807 would not begin running until
Defendant failed to contribute at the winding down of the Partnerships.

Here, the winding down began at the earliest when Margaret Smith was appointed
Managing General Partner in 2012 or when the Conservator received Court approval to wind-
down the Partnerships in 2013. Von Kahle Aff. at  10. However, even if the winding down
began in January 2009 (as Defendant appears to contend (and which is contradicted by sworn
affidavit by Chad Pugatch)), Plaintiffs timely brought their claim under Fla. Stat. § 620.8807
against Defendant within four years from the date that the Partnerships began winding down, and
Defendant refused to contribute the amount due.

Based on the foregoing, Plaintiffs’ claims under Fla. Stat. § 620.8807 are not time-barred
and summary judgment should be denied.

C. Defendant Has Not Withdrawn From the Partnership and Thus Cannot Escape
Plaintiffs’ Claims related to Fla. Stat. § 620.8807.

The Motion should be denied because there is an issue of fact as to whether Defendant in
fact withdrew from the Partnership. Defendant argues that it is entitled to summary judgment as
to Plaintiffs’ claims related to Fla. Stat. § 620.8807 because (i) it allegedly withdrew (or

dissociated) from the Partnership and (ii) because Fla. Stat. § 620.8807 does apply because Fla.
8
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Stat. § 620.8603(1) states that “[i]f a partner’s dissociation results in dissolution and winding
down of the partnership business, ss. 620.8801-620.8807 apply; otherwise ss. 620.8701-
620.8705 apply” and Defendant’s alleged withdrawal didn’t cause the Partnerships to wind up.
These arguments are meritless because disputed issues of fact exist as to Defendant’s withdrawal
and because Fla. Stat. § 620.8603(1) does not apply.3

Defendant claims that by virtue of a letter it sent on June 30, 2002, it disassociated from
the Partnership. See Exhibit 6. Yet, that letter does not state the Defendant wished to dissociate
from the Partnership nor does it say that Defendant wished to withdraw from the Partnership. Id.
Moreover, even after Defendant received funds pursuant to its June 30 letter, Defendant
continued to receive a distribution from the Partnership (See Exhibit 7) which means that even if
Defendant intended to disassociate from the Partnership by its letter, Defendant either changed
its mind or waived that intent by continuing to receive a distribution. See LeNeve v. Via South
Fla., LLC, 908 So. 2d 530, 535 (Fla. 4th DCA 2005) (waiver “‘may be express, or implied from
conduct or acts that lead a party to believe a right has been waived’”) (internal citations omitted).
This intent was further manifested by Defendant’s failure to deny that it was a partner — which
constitutes an implicit admission that it was a partner — and active participation in P&S

Associates v. Roberta Alves, Case No. 12-028324. See Exhibit 8. In fact, Defendant even

? Although Defendant does not concede that a claim for breach of statutory duty exists under Fla. Stat. §
620.8807 (Count I), Defendant contends, without any legal basis, that there is no independent statutory
cause of action under Fla. Stat. § 620.8807 (Count II). The legislature’s intent to establish a cause of
action under this statute is evidenced by the uniform comment to the statute which provides that “a
partnership may enforce a partner’s obligation to contribute.” See Fla. Stat. § 620.8807 Unif. Comment 4.
This intent is also established by Fla. Stat. § 620.8405 which provides in relevant part that “[a]
partnership may maintain an action against a partner for a breach of the partnership agreement, or for the
violation of a duty to the partnership, causing harm to the partnership.” There is no question that Fla. Stat.
§ 620.8807 establishes a duty to the Partnerships, and therefore can be enforced as a statutory cause of
action. See also Glick v. Retamar, 922 So. 2d 1108 (Fla. 4th DCA 2006) (recognizing application of
partnership agreement and Fla. Stat. § 620.8807 in arbitration.); In re Kane, 470 B.R. 902, 936n. 8
(Bankr. S.D. Fla. 2012) (noting that Fla. Stat. § 620.8807 limits an insolvent partnership’s ability to make
distributions.)

9
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actively participated in that matter, filed a response to the Conservator’s motion for summary
judgment and objected to the Conservator’s proposed methods of distribution, because the
Conservator objected to the claims of “net winners” like it. Exhibit 9 (“The existence of valid
Partnership Agreements renders summary judgment as to any alternative distribution of
Partnership Property improper.”). It is therefore inequitable to allow Defendant to now claim that
it withdrew from the Partnerships. Moreover, because intent is not an issue properly disposed of
through summary judgment, the Court should deny Defendant’s motion. See Hodge v. Cichon,
78 So. 3d 719, 723 (Fla. 5th DCA 2012).

Furthermore, Defendant’s citation to Section 4.05 of the Partnership Agreement as the
section governing disassociation ignores that it is the requirements of Section 9.02 that govern
the withdrawal of a partner, and under that section, even if Defendant intended to sell its
investment, such an act does not equate with withdrawal because Defendant did not execute any
required documents, or provide notice to the other partners of its withdrawal from the
Partnership in accordance with Section 14.06, which means that the Court, cannot, at this
juncture, enter summary judgment based on of Defendant’s allegation that it withdrew.*

Regardless of whether Defendant did withdraw (and it is disputed whether it did), the
duties to make contributions at winding down imposed by Fla. Stat. § 620.8807 apply to
Defendant because Defendant’s duty to return the improper distributions to the Partnership
under Fla. Stat. § 620.8807 is preserved by virtue of Section 10.02 of the Partnership Agreement.

Section 10.02 of the Partnership Agreement provides in relevant part that “[n]o

assignment, transfer OR TERMINATION of a defaulting Partner’s INTEREST as provided in

* Section 9.02 of the Partnership Agreements states that “[a]ny partner may withdraw from the
Partnership at any given time . . . provided, however, that the withdrawing partner shall give at least thirty
days (30) written notice.”

10
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this Agreement shall relieve the defaulting partner from any personal liability for outstanding
indebtedness, liabilities, liens or obligations relating to the Partnership that may exist on the date
of the assignment, transfer, OR TERMINATION.”

Here, Defendant’s alleged withdrawal qualifies as an “assignment, transfer OR
TERMINATION of a defaulting Partner’s INTEREST” under Section 10.02 because Article
Nine of the Partnership Agreements defines the circumstances where a partner’s interest would
be transferred or assigned, and explicitly includes the “Withdrawal of Partners” as a
circumstance that constitutes a transfer or assignment. Additionally, Defendant is clearly a
defaulting partner by virtue of its receipt of improper distributions and failure to remit payment
to P&S after receiving notice of the fact that it was not entitled to retain funds received, and its
alleged withdrawal does not affect its obligations to the Partnership at winding down. Thus
Defendant is obligated to “contribute to the partnership an amount equal to any excess of the
charges over the credits in the partner’s account”, as is required by Fla. Stat. § 620.8807
regardless if Defendant withdrew from the Partnership.

Moreover, Fla. Stat. § 620.8603 does not limit Defendant’s obligations in this case
because that statute was waived by Section 10.02 of the Partnership Agreements. Defendant
cites Fla. Stat. § 620.8603 for the proposition that Fla. Stat. § 620.8807 is not applicable because
the Partnership did not wind up as a result of its alleged withdrawal. However, pursuant to Fla.
Stat. § 620.8103, “[t]o the extent that the partnership agreement does not provide otherwise, this
act governs.”

The plain language of Section 10.02 conflicts with Fla. Stat. § 620.8603, in that Section
10.02 preserves liability, so long as it was incurred at the time of dissociation. Thus, Section
10.02 prevails over Fla. Stat. § 620.8603(1) and governs the relationship between Defendant and

11
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the Partnerships. Defendant is obligated under Fla. Stat. § 620.8807 and Section 10.02 of the
Partnership Agreements to contribute the amounts that it wrongfully received.

Defendant’s duty under Fla. Stat. § 620.8807 is also supported by Fla. Stat. § 620.8703,
which provides that a “partner’s dissociation does not, by itself, discharge a partner’s liability for
partnership obligation incurred before dissociation.” Because Defendant’s obligation to the
Partnership arose before Defendant’s purported dissociation — due to the improper distributions
that it received as a partner — Defendant is under a duty to return the improperly retained funds,
and that duty is not affected by Defendant’s claims that it withdrew or dissociated from the
Partnerships by virtue of Section 10.02 of the Partnership agreement.

Accordingly, it is improper to grant Summary Judgment as to Counts I and II of the
Second Amended Complaint.

D. Plaintiffs’ Breach of Contract Claim is Timely

Defendant argues that it cannot be held liable for breach of contract because it received
the distributions at issue more than 5 years before the filing of the instant complaint.

Regardless of the dates that Defendant received the distributions at issue, Article 10.01 of
the Partnership Agreement sets forth the instances when a partner materially breaches the
Partnership Agreement. Among other events, Article 10.01(b) of the Partnerships states that “the
violation of any of the other provisions of this Agreement and failure to remedy or cure that
violation within (10) days after written notice of the failure from the Managing General Partners”

shall be deemed to be a default by a Partner.

12
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In other words, a material breach of the Partnership Agreements does not occur until a
partner fails to remedy or cure the conduct specified by notice under Article 10.01(b), as they are
under no obligation to remedy or cure their violation until they receive that notice.’

“[W]hen a default clause contains a notice provision, it must be strictly followed.” In re
Colony Square Co, 843 F.2d 479, 481 (11th Cir. 1988); Abecassis v. Eugene M. Cummings, P.C.,
09-81846-CIV, 2010 WL 9452252, at *5 (S.D. Fla. June 3, 2010) (“The Agreement specifically
required notice of any alleged breach, as well as an opportunity to cure said breach. A party may
not sue for breach of contract where the party failed to comply with the requirements of the
contract's default provision™).

“As a general rule of contract law, where the contract requires a demand as a condition to
the right to sue, the statute of limitations does not commence until such a demand is made.”
Greene v. Bursey, 733 So. 2d 1111, 1115 (Fla. 4th DCA 1999). Although a plaintiff cannot
unreasonably delay the provision of such a demand, whether the plaintiff’s delay in making it
was reasonable is a question of fact, which is addressed by the affirmative defense of laches. Id.
at 1116. For that reason, the Greene Court reversed a trial court’s order granting summary
judgment.

In the same way that the statute of limitations does not commence until a demand is made
for payment, the Florida Supreme Court held in State Farm Mut. Auto. Ins. Co. v. Lee, 678 So.2d
818, 821 (Fla.1996) that a breach of contract claim for recovery of insurance benefits did not
accrue at the time of the accident, but accrued at the time that the insurer failed to pay. The

Court’s reasoning was that it is “apparent that, pursuant to the statute, the insurer has no

> “Default” is defined as “[t]he omission or failure to perform a legal or contractual duty[.]” Black’s Law

Dictionary 79, 188 (3d Pocket ed. 2006).
13
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obligation to pay benefits to the insured until thirty days after receipt of the insured’s claim.”
State Farm Mut. Auto. Ins. Co. v. Lee, 678 So. 2d 818, 820 (Fla. 1996).

In this case, Plaintiffs’ claim for breach of contract did not accrue until November 23,
2012 — when Defendant failed to correct its violations of the Partnership Agreements within 10
days of receiving notice of such violations — because Defendant previously was not required to
return its improper distributions as no demand was made for them. On November 13, 2012, and
after succeeding Sullivan as Managing General Partner, Margaret J. Smith, in her capacity as
Managing General Partner, sent Defendant a letter that stated Defendant’s receipt of funds in
excess of contributions constituted a violation of the Partnership Agreements. The letter further
provided that Defendant had the opportunity to cure its violation of those Agreements by
remitting payment within 10 days.® When Defendant refused to return the improper distributions
it received within 10 days of receipt of the letter — which could not have been sent sooner
because the Partnerships were under Sullivan’s control — it materially breached the Partnership
Agreements, and Plaintiffs’ claims accrued from that date.

Finally, and another reason why Plaintiffs’ claims accrued in November 2012, is that
Defendant’s refusal to return its improper distributions breached Article 10.01(g) of the
Partnership Agreements. Article 10.01(g) provides in relevant part that a Partner is in default if
it “COMMIT[S] OR PARTICIPATES IN ANY . . . INJURIOUS ACT OR OMISSION,
WANTONLY, WILLFULLY, RECKLESSLY, OR IN A MANNER WHICH WAS GROSSLY
NEGLIGENT AGAINST THE PARTNERSHIP[S], MONETARILY OR OTHERWISE.”

(Exhibits A and B to the Complaint at  10.05).

% The Demand letter also permitted Defendant to make a discounted payment to the Partnerships.
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When Defendant failed to return within 10 days of Ms. Smith’s November 13 letter the
improper distributions that it received, it committed a willful act that caused monetary injury to
the Partnership. That refusal caused a default under Article 10.05 and Plaintiffs’ above claims
accrued on November 23, 2012.

Accordingly, summary judgment should be denied because an issue of fact exists as to
the timeliness of the demand that Defendant return the improper amounts that it received and
Plaintiffs’ breach of contract claim was timely commenced within 5 years of when it accrued.

E. Plaintiffs’ Causes of Action for Unjust Enrichment and Money Had
and Received Did Not Accrue Until November 23, 2012.

Defendant’s statute of limitations argument with respect to these two claims fails because
it wrongly assumes that Plaintiffs’ above claims accrued on the date that Defendant received its
last improper distribution.

However, as set forth above, it was not until Defendant refused to return the improper
distributions after it received Ms. Smith’s demand letter that the last element necessary to
complete a cause of action for unjust enrichment and money had and received occurred. Bedwell
v. Rucks, 4D11-3532, 2012 WL 5349381 (Fla. 4th DCA Oct. 31, 2012) (“A cause of action
accrues when the last element necessary to complete it occurs”) (citing § 95.031(1), Fla. Stat.
(2010)).

With respect to Plaintiffs’ claim for unjust enrichment, Defendant did not accept and
retain the improper distribution under circumstances that made it inequitable for Defendant to
retain it without paying the value thereof until Defendant was notified by Ms. Smith that it
received improper distributions and refused to return them. See AMP Servs. Ltd. v. Walanpatrias
Found., 73 So. 3d 346, 350 (Fla. 4th DCA 2011) (“The elements of an unjust enrichment claim

are ‘a benefit conferred upon a defendant by the plaintiff, the defendant's appreciation of the
15
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benefit, and the defendant's acceptance and retention of the benefit under circumstances that

29

make it inequitable for him to retain it without paying the value thereof.’”); see also Banks v.
Lardin, 938 So. 2d 571, 574 (Fla. 4th DCA 2006) (holding that a claim for unjust enrichment
accrues when the last element constituting a cause of action occurs.).

Similarly, Plaintiffs money had and received claim accrued in November 2012 because
Defendant was not required to return the improper distributions to the Partnerships in good
conscience until it received the demand letter from Ms. Smith. Calhoun v. Corbisello, 100 So. 2d
171, 173 (Fla. 1958) (stating cause of action for money had and received as “the recovery of
money which the appellees, in good conscience, should pay to appellant.”)

Further, because the Partnerships were incapable of bringing a claim against themselves
until after the Conservator’s appointment, there was no delay in demanding the return of money,
or commencing action against the Defendant, and any dispute as to the delay in seeking the
return of those funds weighs in favor of denying Defendant’s motion for summary judgment.

Accordingly, it is improper to grant summary judgment in favor of Defendant because an
issue of fact exists as to the timeliness of the demand that Defendant return its improper

distributions and because Plaintiffs’ above claims were commenced within 4 years.

F. Defendant’s Breach of Fiduciary Duty Claim is Not Time Barred.

Defendant alleges that Plaintiffs’ breach of fiduciary duty claim is barred because it was
commenced more than four years after the last distribution to Defendant. Incorrect.

The Third Amended Complaint provides that Defendant owed a fiduciary duty to the
Partnerships to account for and hold in trust partnership property and that the distributions it
received constitute partnership property. Compl. at {110. The Third Amended Complaint goes

on to state that by failing to remit payment of those amounts in connection with the winding

16
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down of the Partnerships, Defendant breached its fiduciary duties. Compl. at { 112. As that
claim accrued upon the winding down of the Partnerships, and not at the time that the
distributions were made, it is improper to grant summary judgment as to Count VII because that
claim was properly commenced within four years of the Partnership winding down (which at the
earliest was in August 2012 as the result of the appointment of Ms. Smith as Managing General
Partner). !

1. CONCLUSION

All in all, it is worth emphasizing that this case is unlike any possible analogy offered by
Defendant whereby it is being hauled into court after many years as a result of some unexpected
and long gone obligation. Defendant signed a Partnership Agreement whereby it agreed that all
distributions should be shared in accordance with the terms of that Partnership Agreement.
Furthermore, it agreed to a provision whereby Defendant would be given notice of any violation
of that Partnership Agreement, and be given opportunity to cure it.

Moreover, Defendant has waived its right to use its purported withdrawal as a means to
avoid liability because sought to exercise its rights as if it were a partner when it suited
Defendant’s interests. Now that Defendant, as a partner, faces liability, it claims that it withdrew.
Such an inequitable result should not be permitted. After all, Defendant cannot have its cake and
eat it too.

Based on the foregoing, Defendant has been timely brought into this Court to account for
a windfall that it received while other partners lost millions. As such, and because Defendant has
failed to demonstrate, by competent evidence, that there is not a single issue of material fact,

summary judgment is improper.

’ Defendant’s fiduciary duty as a partner under Fla. S{at. § 620.8404 survives its purported dissociation.
7
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WHEREFORE, Plaintiffs respectfully requests that this Court enter an order denying
Defendant’s Motion for Summary Judgment, and awarding such other appropriate relief as is just
and proper.

Dated: April 11,2014 By: s/ Leonard K. Samuels
Leonard K. Samuels
Florida Bar No. 501610
Etan Mark
Florida Bar No. 720852
Attorneys for Plaintiffs
BERGER SINGERMAN LLP
350 East Las Olas Boulevard, Suite 1000
Fort Lauderdale, Florida 33301
Telephone: (954) 525-9900
Fax: (954) 523-2872
Isamuels @bergersingerman.com
emark @bergersingerman.com
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IN THE CIRCUIT COURT OF THE
SEVENTEENTH JUDICIAL
CIRCUIT, IN AND FOR EBROWARD
COUNTY, FLORIDA

CASE NC. 12-24051(07)

MATTHEW CARCNE, as Trusteze for the
Carcone Marital Trust #2 UTD 1/26/00,
Carcne Gallery, Inc. Pension Trust,
Carcone Family Trust, Carcone Marital
Trust #1 UTD 1/26/00 and Matthew D.
Carone Revocable Trust, JAMES
JORDAN, as Trustee for the James A.
Jordan Living Trust, ELAINE ZIFFER, an
individual, and FESTUS AND HELEN
STACY FOUNDATION, INC., a Florida
corpcration,

Plaintiffs,

Vs,

MICHAEL D. SULLIVAN, individually,
Defendant.

HEARING BEFCORE THE HONORABLE JEFFREY E. STREITEFELD

Tuesday, December 18th, 2012
10:10 a.m. =- 11:43 a.m.

201 Southeast Sixth Street
Courtroom 970
Fort Lauderdale, Florida 33301

Susan D. Fox, Florida Professional Reporter
Netary Public, State of Flerida
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APPEARANCES:
ON BEHALFEF OF THE PLAINTIFFS:
BERGER SINGERMAN
LEONARD K. SAMUELS, ESQUIRE
STEVEN D. WEBER, ESQUIRE
350 East Las 0Olas Boulevard
Suite 1000
Fort Lauderdale, Florida 33301
ON BEHALEF OF THE DEFENDANTS:
SLATKIN & REYNOLDS, P.A.
ROBERT F. REYNOLDS, ESQUIRE
One East Broward Boulevard
Suite &0S
Fort Lauderdale, Florida 33301

RICE PUGATCH ROBINSCN & SCHILLER
CHAD PUGATCH, ESQUIRE

101 Northeast Third Avenue

Suite 1800

Fort Lauderdale, Florida 33301

CN REHALFE OF P&S AND S&P:
BECKER & POLIAKCFF, P.A.

GARY C. ROSEN, ESQUIRE

3111 $tirling Road

Fert Lauderdale, Florida 33312

BECKER & POLIAKQOFE, P.A.
HELEN CHAITMAN, ESQUIRE

45 Broadway

Eighth Flocr

New Yocrk, New York 10006

DEUTSCH ROTBART & ASSOCIATES, P.A.

ERTKA DEUTSCH ROTBART, ESQUIRE
4755 Technology Way

Suite 106

Boca Raton, Florida 33431

ALSC PRESENT:
BRETT STAPLETON
STEVE JACOB
BURT MOSS
SCOTT HOLLCWAY
MATTHEW CARONE
ELATNE ZIFFER
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{Therefore, the following proceedings
were had.)

THE COURT: Good morning, everybody.

Announce your appearances for me,
please.

MR. SAMUELS: Lecnard Samuels of
Berger Singerman on behalf of the
Plaintiffs.

THE COURT: With who?

MR. WEBER: Steven Weber on behalf of
the Plaintiffs.

MR. SAMUELS: And with me 1s Brett
Stapleton.

THE COURT: Thank you.

MR. REYNOLDS: Good morning, Your
Honor.

Robert Reynolds, Slatkin & Reynolds.
I represent a number of the partners in
this case. They were all named as
Defendants in the interpleader action that
was initially filed in the Palm Beach
Circuit Court. It was then transferred
down here.

With me at Counsel's table is Steve

Jacob and Burt Moss. They both represent

EMPIRE LEGAL SUPPORT, INC.
(954) 241-1010
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Page
entities that are partners in these
various partnerships.

THE COURT: Okay.

MR. REYNOLDS: Scott Holloway is in
the courtroom as well, Judge. He's
another of the -- Mr. Holloway is in the
fan suit here, Your Honor.

THE COURT: Okay.

MR, REYNOLDS: He's another
representative of some of the various
partnerships.

Instead of going through the names,
when I put them on the witness stand,
assuming we get that far today, I'1ll ask
them to identify all of the entities that
they are here representing.

THE COURT: Okay.

MR. PUGATCH: Good‘morning, Your
Heonor. Chad Pugatch representing
Mr. Sullivan.

Originally, when this lawsuit was
originally filed, we entered into the
agreed order. I'm not sure at this point
if that's the focal point of what's going

on or that he's the real party at interest

EMPIRE LEGAL SUPPORT, INC.
{954) 241-1010
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ag to this motion, but I'm here because
I'm still counsel of record.

THE COURT: Thank you, sir.

MR. ROSEN: Good merning, Your Honor.

Gary Rosen and Helen Chaitman of
Becker & Poliakoff on behalf of P&S, S&P.

THE COURT: OQOkay.

MS. DEUTSCH ROTBART: And, Your
Honor, Erika Deutsch Rotbart, who was
hired by Becker & Poliakoff to represent
P&S, S&P in the matter for dispeosition of
the assets.

THE COURT: Okay.

All right. Mr, Samuels.

MR. SAMUELS: Yes, Your Honor.

If I may, I forgot to introduce two
other folks who are here, Matthew Carone
and Flaine Ziffer, who alsc are the
Plaintiffs.

THE COURT: Thank you, sir.

The ball is in your court,

Mr. Samuels.
MR. SAMUELS: Thank you, Your Honor.
We have a motion to appoint a

recelver brought on behalf of certain

Page b5
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IN THE CIRCUIT COURT OF THE
SEVENTEENTH JUDICIAL
CIRCUIT, IN AND FOR BROWARD
COUNTY, FLORIDA

CASE NO. 12-24051 (’0? }
COMPLEX LITIGATION UNIT

MATTHEW CARONE, as Trustee for the Carone

Marital Trust #2 UTD 1/26/00, Carone Gallery, Inc.

Pension Trust, Carone Family Trust, Carone Marital

Trust #1 UTD 1/26/00 and Matthew D, Carone

Revocable Trust, JAMES JORDAN, as Trustee for

the James A, Jordan Living Trust, ELAINE

ZIFFER, an individual, and FESTUS AND HELEN

STACY FOUNDATION, INC., a Florida

coTporation,

Plaintiffs,
v,
MICHAEL D. SULLIVAN, individually,

Defendant.
/

AGREED ORDER GRANTING ORE TENUS MOTION OF RICE PUGATCH
ROBINSON & SCHILLER, P.A. TO WITHDRAW AS COUNSEL

THIS CAUSE having come on to be heard on Thursday, April 18, 2013 at 11:00 a.m.
upon the Ore Tenus Motion of Rice Pugatch Robinson & Schiller, P.A. to Withdraw as Counsel
of Record for Michael D. Sullivan as Managing Partner of § & P Associates, General Partnership
and P & S Associates, General Partnership, and the parties having agreed thereto, and the Court
being otherwise fully advised in the premises, and the Court finding that the interests of the
Partnerships are being adequately protected in this litigation by the Conservator and his counsel,
it is therefore,

ORDERED and ADJUDGED:



1. The Ore Tenus Motion of Rice Pugatch Robinson & Schiller, P.A. to Withdraw as

Counsel is hereby GRANTED,

2. Rice Pugatch Robinson & Schiller, P.A. are relieved of any further responsibility as

counse! in this action.

3. Service of any and all pleadings and papers on behalf of S & P Associates, General

Partnership and P & S Associates, General Partnership shall be made on the Conservator, Philip

J. von Kahle and his counsel, Thomas Messana, Esquire.

DONE AND ORDERED in Chambers in Broward County, Ft. Lauderdale, Florida, on

this day of April, 2013. JEFFREY E. STREITFELD

APR 18 2013

ATRUE COPY

JEFFREY E. STREITFELD
CIRCUIT COURT JUDGE

Copies furnished to:
Chad Pugatch, Esq., RPRS, PA, 101 NE 3d Ave, #1800, Ft. Laud., FL 33301

Breit Lieberman, Esq., Messana, P.A., 401 E. Las Olas Blvd., #1400, Ft. Laud., FL 33301
Leonard Samuels, Esq., Berger Singerman, 350 E. Las Olas Blvd.,, #1000, Ft. Laud., FL 33301
William Salim, Esq., MMSS, PA, 800 Corporate Dr., #500, Ft. Laud., FL, 33334

Domenica Frasca, Esq., 101 NE 3d Ave., #1250, Ft. Laud., FL 33301

Robert Reynolds, Esq., Slatkin & Reynolds, 1 E. Broward Blvd., #609, Ft. Laud., FL 33301
Michael Sullivan, 3696 North Federal Highway, Suite 301, Fort Lauderdale, Florida 33308



AFFIDAVIT OF CHAD PUGATCH

STATE OF FLORIDA }
S8
COUNTY OF BROWARD )

BEFORE ME, the undersigned authority, personally appeared Chad Pugatch, who deposes
and states:

1. [, Chad Pugatch, am above the legal age of majority and otherwise competent to make
this affidavit. I make this affidavit of my own personal knowledge, except where otherwise
indicated.

2. Prior to January 16, 2009, my law firm Rice Pugatch Robinson & Schiller, P.A. was
retained as counsel for S&P Associates, General Partnership (“S&P™) and P&S Associates, General
Partnership ("P&S”, and P&S and S&P collectively as the “Partnerships”).

3. My law firm, Rice, Pugatch, Robinson & Schiller, P.A. was retained to provide
certain representation on behalf of the Partnerships by Michael Sullivan as managing partner on
December 18, 2008.

4. A wind-down of the Partnerships under Florida law was not commenced by me or my
law firm Rice, Pugatch, Robinson & Schiller, P.A., at any time we were counsel for the Partnerships.

5. At no time prior to January 17, 2013, was I or Rice, Pugatch, Robinson & Schiller,
P.A. specifically aware of the identity of any partner of S&P and/or P&S who received more money
from P&S and/or S&P than that pariner coniributed to S&P and/or P&S,

6. Neither [ nor any member my law firm had complete access to the Partnerships’ books
and records, and all account statements which wete provided to partners of the Partnerships or my
law firm, were prepared by Michael Sullivan or someone who was acting under his direction as

managing partner.

EXHIBIT
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7. Neither I nor any member of my law firm, Rice, Pugatch, Robinson & Schiller, P.A.
independently verified the information stated in the Partnership account statements that were
prepared for the partners of the Partnerships.

FURTHER AFFIANT SAYETH NAUGHT.

WGATGH
STATE OF FLORIDA ) .

S8
COUNTY OF BROWARD )

£,
The foregoing instrument was acknowledg,ed before me this ZL day of April, 2014 by Chad
Pugatch who is personally known to ef——has——producedas~identificatsm

and-dtdrdid not take an oath,

T A oty

(Nota;ry Public)
(Affix Seal Below)

55810771

MY COMMISSION # E5 845543
’ EXPIRES: November 11, 2016
:“ g cnded Thrw Motary Pabilig Undenwitm




AFFIDAVIT OF BARRY MUKAMAL

STATE OF FLORIDA )
COUNTY OF BROWARD 588

BEFORE ME, the undersigned authority, personally appeared Barry Mukamal, who
deposes and states:

1. I, Barry Mukamal, am above the legal age of majority and otherwise competent to
make this affidavit. [ make this affidavit of my own personal knowledge, except where otherwise
indicated.

2. On November 1, 2013, I was retained by legal counsel for Phillip J. Von Kahle, as
Conservator (the “Conservator”) of P&S Associates, General Partnership (“P&S”) and S&P
Associates, General Partnership (“S&P”) (S&P and P&S are collectively the “Partnerships™) to
provide an opinion as to whether P&S and S&P were managed in accordance with the
provisions of their respective partnership agreements, and to determine whether amounts with
respect to new investment and distributions utilized by the Conservator in the calculation of
distributions using the Net Investment Method were generally reliable. A copy of the expert
report I drafted in conjunction with that engagement is attached hereto as Exhibit A.

3. As identified in the attached expert report, capital withdrawals (redemptions)
received by the Partnerships from Madoff' were insufficient to fund disbursements for management fees

and/or distributions to partners of the Partnerships. The resulting cash deficiency was funded by certain
capital contributions retained by the Partnerships. I did not see any records which indicate or
would have notified partrers in the Partnerships that certain partner distributions were funded by

capital contributions of other partners,

! Bernard L. Madoff Investment Securities, LLC

“EXHIBIT
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4, Beginning in at least 2003 for P&S and 2002 for S&P, a significant portion of the
amounts that the defendants in P&S Associates General Partnerships et al. v. Janet A. Hooker
Charitable Trust et al., Case No. 12-034121 received from P&S and/or S&P in excess of their
capital contributions to P&S and/or S&P came from the capital contributions of other partners in
S&P and/or P&S, and not any profits of the Partnerships.

5. It was not until the books and records of the Partnerships were turned over by
Michael Sullivan that it was possible for people other than Sullivan to discover that certain
distributions received by partners of P&S and/or S&P were funded by capital contributions of
other partners, and not the profits of the Partnerships.

FURTHER AFFIANT SAYETH NAUGHT.

/W%

BARRY MUKAMA(,

STATE OF FLORIDA )
S8
COUNTY OF BROWARD )

i
The foregoing instrument was acknowledged before me this [0 day of April, 2014 by
Barry Mukamal who is persenally known to me or has produced as identification
and did/did not take an oath.

Name: M )%W

(Notary Public)
(Affix Seal Below)

MY COMMIBSION # EE 855865
EXPIRES: Janyery 24, 2017

e Bonded Thiy Nolery Pubhlc Underwrters

35786074




CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL DISTRICT,
IN AND FOR BROWARD COUNTY, FLORIDA

Re:
P&S ASSOCIATES, GENERAL PARTNERSHIP
AND S&P ASSOCIATES, GENERAL PARTNERSHIP CASE NO.: 12-028324(07)
/
EXPERT REPORT OF

BARRY MUKAMAL, CPA/PFS/ABV/CFE/CFF

November 11, 2013
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Expert Report of Barry E. Mukamal, CPA/PFS/ABV/CFE/CFF (“Report™)

I. Introduction

Pursuant to a court order entered on November, 1, 2013, Barry Mukamal and Marcum LLP
(collectively “Marcum”) have been retained by Messana, P.A., legal counsel for Phillip J. Von Kahle, as
Conservator (“the Conservator”) for P&S Associates, General Partnership (“P&S*) and S&P Associates,
General Partnership (“S&P”), to provide an opinion with respect to the following, which collectively arc
referred to as “the Issues™:!

* Determine if P&S and S&P (collectively, the “Partnerships”) were managed in strict
accordance with all of the provisions of the P&S’ Amended and Restated Partnership
Agreement dated December 21, 1994 (the “P&S Partnership Agreement”), and S&P’s
Amended and Restated Partnership Agreement as of the same date (the “S&P Partnership
Agreement™).

* Using sampling methodology, determine whether amounts with respect to new
investment and distributions utilized by the Conservator in the calculation of distributions
utilizing the Net Investment Method are generally reliable.

e Using sampling methodology, determine whether amounts with respect to S&P general
partner, Guardian Angels, new investment and distributions utilized by the Conservator
in the calculation of distributions utilizing the New Investment Method are generally
reliable (sce Attachment 4, Affidavit of Expert Barry Mukamal).

I have not been requested to, nor have I performed analysis beyond that which was required to
formulate my opinions related to the Issues and matters incidental to same. The information, analysis, and
opinions contained in this Report are based upon the specific facts and circumstances in this proceeding.
I reserve the right to supplement this Report as necessary, to the extent any other relevant information

becomes available between the date of this Report and the date that 1 may testify in this matter.

IL. Professional Qualifications of Barry Mukamal, CPA/PFS/ARV/CFE/CFF

1, Barry E. Mukamal, am a Partner in Marcum’s Advisory Services Department. 1am a Certifiod
Public Accountant (“CPA”) licensed in Florida. My Curriculum Vitae is attached hereto as Attachment 1

and includes additional details of my professional qualifications and experience.

! S&P and P&S were formed as of the same date. It appears, based on our discussions with counse] and a
“Memorandum” from Roxanne Beilly regarding “Sullivan and Powell”, dated August 10, 1994 that the purpose of
having two separate funds was to keep from having more than 150 parters in the Partnership so as to avoid
reporting requirements of the Securities and Exchange Comraission and the State of Florida.

1




I possess over 35 years of experience in the public accounting profession and financial services
industry. I am accredited in business valuation (“ABV”) and hold accreditation as a personal financial
specialist (“PFS™), certified fraud examiner (“CFE™), and certified in financial forensics (“CTF™). Areas
of expertise include financial accounting, business valuation, forensic (investigative) accounting in
litigation proceedings, economic damages, bankruptey and insolvency matters. T have been appointed and
currently serve as a Bankruptcy Panel Trustee in the Southern District of Florida. My prior experience
includes consulting and expert testimony in numerous arbitration and litigation matters. A list of cases in

which I have previously provided expert testimony is also included in Attachment 2.

Other Marcum professionals have worked on this engagement under my supervision and
direction. 1 have reviewed and am familiar with all such procedures performed and work product
prepared. Marcum’s fees for professional services provided are based on hours actually expended by
cach assigned staff member extended by the standard hourly billing rate for that individual, Hourly billing
rates for professional staff working on this matter range from $150 to $475 Marcum has agreed to limit its
fees to 85% of standard rates with a cap on total fees to complete this assignment through reporting,

subject to approval of the court. Marcum’s fees are not contingent on the outcome of this matter.

HI.  Documents Reviewed and Relied Upon

A listing of the information that I reviewed and relied upon in preparing this Report is attached
hereto as Exhibit 1.

IV.  Background

Both P&S and S&P were formed by Michael Sullivan (“Sullivan™) and Greg Powell (“Powell™)
in 1992, with the stated purpose of investing in securities. In fact, P&S and S&P (collectively, the
“Parmerships”) invested exclusively in a Ponzi scheme perpetrated by the Bernard L. Madoff Investment
Securities, LLC (“Madoff” or “BMIS™). As a consequence, profits as recorded by the Partnerships

stemmed solely from investments in Madoff..

While the Partnerships themselves were victims of an investment scheme resulting in a net

investment loss, losses sustained by genecral partners of the Partnerships (“Partners™) were not

? For purposes of this Report, Partners include all general partners of the Partnerships but exclude the Partnerships’
managing general partners Sullivan and Powell.
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proportionate to their investment. While certain Parmers received distributions in excess of their
investment, other Partners either received no distributions or distributions that were lower than their

investment.

At the commencement of the Partnerships, Sullivan and Powell were appointed as tanaging
general partners of the Partnerships. Powell passed away in August 2003, and Sullivan continued as the
sole managing general partner of the Partnerships.

In August of 2012, certain Partners of the Partnerships filed a lawsuit alleging that Sullivan had
diverted millions of dollars from the Partnerships to himself and other insiders, In January 2013, the
Conservator was appointed as conservator of the Partnerships to, among other things, wind down the
affairs of the Partnerships; determine how the assets of the Partnerships are to be distributed, and to effect

such distributions.

In his motion for summary judgment filed on May 31, 2013, the Conservator recornmended that
the Court approve the Net Investment Method for distributions to Partners, which presented proposed
distributions to certain Partners and proposed objections to distributions to certain Partners. On October
7, 2013 the court approved the Net Investment Method of distribution and set for trial the other

outstanding issues.

V. Management of P&S and S&P by Sullivan

Analysis of Management Fees Paid by P&S to Managing General Partners

Pursuant to the P&S Partnership Agreement, Article Five, Allocations and Distributions, 20% of
the capital gains, capital losses, dividends, interest, margin interest expense and all other profits and
losses attributable to the partnership are to be allocated to the managing general partners (the “P&S
Management Foes™), and 80% to the Partners.’> The Conservator’s financial advisor, Michael Moecker
and Associates (“Moecker™), provided us with spreadsheets that they prepared based on the P&S Partner
Anmual statements prepared by P&S (the “P&S Annual Partner Statements™), which annual statements
include a summary of the annual activity for each P&S partner related to their new investments,

distributions, gains/losses, management fees and expenses for each year from 1993 through 2008.

* P&S Associates GP Amended and Restated Partnership Agreement dated December 21, 1994, Article 5.01.
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Moecker also provided us with the following: list compiled by Moecker of the checks disbursed
by P&S for management fees (the “P&S Management Fee Check List™); list compiled by Moecker of the
P&S cash receipts from, and cash disbursements to, Madoff from 1993 through 2008 (the “P&S

Madoff Cash Receipts & Disbursements List”); quarterly calculations of management fees prepared by

the managing general partner from the P&S books and records (the “P&S Quarterly Management Fee

Calculations™); year-end statements from Madoff titled Portfolio Management Report for 1993 through
2007 and for the quarter ending September 30, 2008 (the “Madoff Portfolio Reports™); general ledgers

and check registers from the P&S books and records for various periods during 1993 through 2008 and
tax returns filed by P&S for the years 1993 through 2008.

Utilizing the documents listed above we performed the following:

Compared the gains and losses allocated to P&S Partners, in the aggregate, as reported on
the P&S Annual Partner Statements prepared by the Partnerships’ managing general
Partners, to the Madoff Portfolio Reports and tax returns filed by P&S for years ending
1993 through 20074

Recreated the management fee to the managing general partners reported on the P&S
Annual Partner Statements and compared management fees reported on the P&S Annual
Partner Statements to P&S Quarterly Management Fee Caleunlations for the fourth quarter
of the following years: 2002, 2004 through 2006 and 2608.

Compared the cash receipts and cash disbursements from the P&S Madoff Cash Receipts
& Disbursements List to the P&S Madoff Portfolic Reports for years ending 1993
through 2007 and for the quarter ending September 30, 2008

Compared, on an annual basis, the total cash receipts from the P&S Madoff Cash
Receipts & Disbursement List to the total of new investments reported for all pariners in
aggregate on the P&S Annual Partner Statements for years ending 1993 through 2008
Compared, on an annual basis, the total cash disbursements from the P&S Madoff Cash
Receipts & Disbursements List to the total of distributions reported for all partners in
aggregate on the P&S Annual Partner Statements for years ending 1993 through 2008
Traced a sample of the checks on the P&S Management Fee Check List to the general
ledgers to identify how the checks were recorded by P&S.

* The gains/losses reported on the Madoff Portfolio Reports matched what was reported on the P&S tax returns. The
gains/losses reported on the P&S Annual Partner Statements generally matched what was reported on the Madoff
Portfolio Reports and P&S Tax returns, with a few immaterial exceptions.
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Our observations are as follows:

o We were able fo recreate the calculation of the management fees based on 20% of the
gains/losses recorded’ by the managing general partners on the P&S Annual Partner
Statements, with the following exceptions: for 2003 Partner (Cong of the Holy Spirit
Western Province Inc.) did not have management fees reported in the amount of $103
and for 2008 partner Moss was charged 10% management fees instead of 20%.

o The total amount actually paid for management fees during the period from 1993 through
2008 (“Review Period™) in the amount of $3,178,451.97 listed on the P&S Management
Fees Paid List is $34,252.61 greater than the amount that should have been paid under the
caleulation by P&S managing general partners on the P&S Quarterly Management Fes
Calculations and on the P&S Annual Partner Statements in the amount of $3,144,199.36
(see Exhibit 2).°

o P&S paid a portion of the 20% management fee directly to Kelco Foundation (total paid
from 1993 -2008 is $744,799), which fees were reported by P&S on its tax returns as
charitable donations. The balance of the management fees were paid to Powell and
Sullivan until Powell’s death in August, 2003, and to Michael D. Sullivan & Associates
from September 2003 forward.

o Each of the P&S Quarterly Management Fee Calculations (as prepared by the managing
general partner(s)) indicate amounts earmarked for/or to be paid to “A&B”. Moecker has
informed us that based on their review of the P&S books and records and other records
related to Powell and/or Sullivan’s other entitics, A&B refers to Frank J. Avellino
(“Avellino”) and Michael S. Bienes (“Bienes™), parties prohibited by the SEC to
participate in the sale of securities.

o Although Article 2.02 of the P&S Partnership Agreement stated that the general purpose
of the partnership was to invest, in cash or on margin, in all types of marketplace
securities, during the Review Period and especially beginning in 2003, P&S did not remit
all capital contributions received from its Partmers for new investments. Instead P&S

retained significant monies, as tabulated below.

3 Although certain gains were recorded by the Partnership, as previously discussed, as a consequence of exclusively
investing in a Ponzi scheme, the Partnership recorded profits stemming solely from investments in Madoff.

® For purposes of comparing the management fees paid to the management fees caleulated, we used the management
fees calculated by the managing general partners on the P&S Annual Partner Statements.

7 Although we identified that funds were being earmarked or paid to Avellino and Bienes from the P&S Quarterly
Management Fee Calculations, investigation of amounts paid to Avellino and Bienes was beyond the scope of our
engagement.




Table 1:

1993 - 2002
2003 - 2008

Monies remitted by ~ Monies retained
P&S to Madoff for new by P&S for other
investment purposes
10,278,825 (10,305,465) (26,640)
17,376,000 (12,469,503) 4,906,497

Capital contributions fiom
Partners into P&S

$ 27,654,825 § (22,774,968) § 4,879,857

Table 2

Monies retained by P&S per Table 1 above, were utilized to fund cash requirements for

payment of P&S Management Fees and for withdrawals by P&S’

Partners, as

demonstrated in Table 2 below. During the Review Period and particularly beginning in

2003, capital withdrawals (redemptions) received by P&S from Madoff were insufficient

to fund disbursements for P&S Management Fees and to some extent, withdrawals by

P&S’ Partners. The resulting cash deficiency was funded by monies retained by P&S

from Partner contributions,

1993 - 2002
2003 - 2008

Capital withdrawals
received by P&S from Balance available
Madoff

4,090,323 (3,038,258) 1,052,065 "

Pariner withdrawals Management Fees
disbursed by P&S paid by P&S

(950,050)

17,120,000 (18,845,020) (1,725,020 (2,228,402)

Cash Deficiency
fimded by new
capital contributions
102,015
(3,953,422)

$ 21,210,323 $ (21,883,278) §  (672,955) 8  (3,178.452) S (3,851,407)

Analysis of Management Fees Paid bv S&P to Managing General Partners

Pursuant to the S&P Partnership Agreement, Article Five, Allocations and Distributions, 20% of

the capital gains, capital losses dividends, interest, margin interest expense and all other profits and losses

atributable to the partnership are to be allocated to the managing general partners (the “S&P

Management Fees”) and 80% to the general partners.® Moecker provided us with spreadsheets they
prepared based on the S&P Partner Annual statements (the “S&P Annual Partner Statements™), which

spreadsheets included a summary of the annual activity (investments, distributions, gains/losses,

management fees and expenses) for each general Partner from 1993 through 2008.

% S&P Partnership Agreement, Article 5.02




Moecker also provided us with the following; list compiled by them of checks disbursed by S&P
for management fees (the “S&P Management Fee Check List™); list compiled by Moecker of the S&P
cash receipts from and cash disbursements to Madoff from 1993 through 2008 (the
“S&P Madoff Cash Receipts & Disbursements List”); quarterly calculations of management fees prepared
by the managing general partner from the S&P books and records (the “S&P Quarterly Management Fee
Caleulations™); year-end statements from Madoff titled Portfolio Management Report for 1993 through
2007 and for the quarter ending September 30, 2008 (the “Madoff Portfolio Report™); general ledgers and
check registers from the S&P books and records for various periods during 1993 through 2008, S&P
Annual Partner Statements for 2008 prepared by the managing general partner and tax returns filed by
S&P for the years 1993 through 2008,

Utilizing the documents listed above we performed the following:

* Compared the gains and losses reported, in the aggregate, as reported on the S&P Annual
Partner Statements prepared by the Partnerships’ managing general partners, to the
Madoff Portfolio Reports and tax returns filed by S&P for the years 1993 through 2007.°

* Recreated the management fee to the managing general partners reported on the S&P
Annual Partner Statements and compared management fees reported on the S&P Annual
Partner Statements to S&P Quarterly Management Fee Calculations for the fourth quarter
of the following years: 2001, 2002, 2005 and 2006."

¢ Compared the cash receipts and cash disbursements from the S&P Madoff Cash Receipts
& Disbursements List to the S&P Madoff Portfolio Reports for years ending 1993
through 2007 and for the quarter ending September 30, 2008.

» Compared, on an annual basis, the total cash receipts from the S&P Madoff Cash
Receipts & Disbursement List to the total of new investments reported for all partners on
the S&P Annual Partner Statements for years 1993 through 2008

? The gains/losses reported on the Madoff Portfolio Reports matched what was reported on the S&P tax returns. The
gains/losses reported on the S&P Annual Partner Statements generally matched what was reported on the Madoff
Portfolio Reports and S&P Tax returns, with the exception that in 2002 the amount reported on the S&P Annual
Partner Statements was approximately $44,000 greater than what was reported on the Madoff Portfolio Report and
P&S Tax Returns. Additionally, there were a few other immaterial exceptions,

Y For year ending 2002, the S&P Quarterly Management Fee Calculation was $101,481 greater than what was
reported on the S&P Annual Partner Statements. It appears the difference is related to the management fee reported
on the S&P Annual Pariner Statement for JSP, which reflects management fees at 10% instead of 20% for one of its
partners, Stacy Foundation - see footnote number § below.
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¢ Compared, on an annual basis, total cash disbursements from the S&P Madoff Cash
Receipts & Disbursements List to the total of distributions to reported for all partners on
the S&P Annual Investor Statements for years ending 1993 through 2008

* Traced a sample of the checks on the S&P Management Fee Check List to the general
ledgers to identify how the checks were recorded by S&P

Our observations are as follows:

o We were able to recreate the calculation of the management fees based on 20% of the
gains/losses recorded”’ by the managing general partners on the S&P Annual Partner
Statements, with the following exceptions: certain partners’ capital accounts reflected
management fees at 10% not 20%. Investors that paid a 10% instead of 20%
management fee included: Telcom Profit Sharing, Jolene & Philip Hocott and Stacy
Foundation.

© The total amount actually paid for management fees during the period of 1993 through
2008 in the amount of $6,399,102.70 is $318,687.64 greater than the amount that should
have been paid under the calculation on the S&P Quarterly Management Fee Calculations
(“the Management Fee Overpayment”), prepared by the managing general partner and the
S&P Annual Partner Statements prepared by the managing general partaer in the amount
of $6,080,415.06 (see Exhibit 4), 12

o Based on the S&P Annual Partner Statements for 2008, after the Madoff Ponzi scheme
was publicly known, distributions were recorded “*for Partners Ann or Michael Sullivan
on 12/31/08 in the amount of $300,465.51 and Michael D. & L. Gail Sullivan on
12/31/08 in the amount of $31,500, (collectively referred to as the “2008 Sullivan
Distributions™), which when combined total $331,966.33. Moecker has advised us that
based on its analysis of the S&P books and records, including the bank statements,
canceled checks, check registers and general ledgers, the 2008 Sullivan Distributions

were recorded simply as a book entry, which reduced the Management Fee Overpayment

' Although certain gains were recorded by the Partnership, as previously discussed, as a consequence of exclusively
investing in a Ponzi scheme, the Partnership recorded profits stemming solely from investments in Madoff.

? For purposes of comparing the amount peid for management fee during 1993 through 2008, we utilized the
management fees reported by S&P on the S&P Annual Partner Statements, which statements include certain
partners’ capital accounts reflecting management fees at 10% not 20%. Investors that paid a 10% instead of 20%
management fee included: Telcom Profit Sharing, Jolene & Philip Hocott and Stacy Foundation.

PDistributions were recorded within the partner accounts and reflected on the S&P Annual Parter Statoments.




and reclassify the amount as distributions.'/”* Each of the S&P Quarterly Management
Fee Calculations (prepared by the managing general partner) indicates amounts
earmarked for/or to be paid to “A&B”. Moecker has informed us that based on their
review of the P&S books and records and other records related to Powell and/or
Sullivan’s other entities, A&B refers to Frank J. Avellino (“Avellino™) and Michazel §.
Bienes (“Bienes”), parties prohibited by SEC to participate in the sale of securities. '8

o Although Article 2.02 of the S&P Partnership Agreement stated that the general purpose
of the partnership was to invest, in cash or on margin, in all types of marketplace
securities, during the Review Period and especially beginning in 2002, S&P did not remit
all capital contributions received from its Pariners for new investments. Instead S&P
retained significant monies, as tabulated below in Table 3 and detailed for each year
individually at Exhibit 5.
Table 3:

Monies remitted by  Monies retained by

Capital contributions S&P to Madoff for S&P for other

from Partners info S&P

new investment purposes
1993 - 2001 23,349,635 (22,713,253) 636,380
2002 - 2008 41,130,306 (19,058,371) 22,071,935
$ 64,479,941 $ (41,771,626) $ 22,708,316

© Monies refained by S&P per Table 3 above, were utilized to fund cash requirements
resulting from payment of S&P Management Fees and withdrawals by S&P’s Partners, as
demonstrated in Table 4 below. During the Review Period and particularly beginning in
2002, capital withdrawals (redemptions) received by S&P from Madoff were insufficient

to fund disbursements for S&P Management Fees and to some extent, withdrawals by

" Investigation of how Sullivan reported the $331,966.33 on his business and/or personal tax returns was not within
the scope of our engagement.

** Based on the S&P general ledger for the period ending 12/31/08, there is a general journal entry dated 12/11/08 in
the amount of $333,445.45, which decreased the management fee expense. It appears, based on our discussions with
Moecker, that this book entry is related to the 2008 Sullivan Distributions reported on the S&P Annual Partner
Statements.

¢ Although we identified the indication that funds were being earmarked or paid to Avellino and Bienes from the
S&P Quarterly Management Fee Calculations, we have not investigated if any amounts wers in fact actually paid.




S&P’s Partners. The resulting cash deficiency was funded by monies retained by S&P

from Partner contributions rather than by redemptions and withdrawals."”

Table 4
Capital withdrawals . , Cash Deficiency
ariner Management F

received by S&P fom Pdisbm:;ﬂ;dr;lf Balance avallble aidimes&lfes finded by new

Madoff weoy by capital contributions
L4

1993 - 2001 10,329,925 (9,264,491) 1,065,434 (1,657,952) (592,518)
2002 - 2008 21,595,000 (40,893,472) (19298472 (@44LIS1)  (24,039,623)
3 31,924,925 § (50,157,963) §  (18,233,038) §  (6,399,103) $ (24,632,141)

Overall Management of the Partnerships

Appointment of Managing Partmers and death of Powell

Pursuant to Section 8.01 of the P&S Partnership Agreement and S&P Partnership Agreement
(coltectively, the “Partnership Agreements”), “day-to-day operations shall rest exclusively with the
Managing General Partmers, Michael D. Sullivan and Greg Powell.” According to Section 5.01, the
Managing General Partners were entitled to a total of twenty percent of the capital gains, capital losses,

dividends, interest, margin interest expense and all other profits and losses attributable to the Partnerships.

Under Section 8.02 of the Partnership Agreements, the Managing General Partners were
“authorized and empowered to carry out and implement any and all purposes of the Partnership.” While
the Partnerships could have, under Section 8.06 of the Partnership Agreements, “as many Managing
General Partners as the partners ... shall determine to be in the best interest of the partnership,” at the
commencement of the Partnerships, two Managing General Partners were appointed suggesting that
management by two Managing General Partners was in the best interest of the Partnerships.

Notwithstanding the Partnerships’ initial structure noted above and the requirement of Section
8.04 that quarterly meetings be held, upon the death of Greg Powell in August of 2003, we are advised

that no successor Managing General Partner was ever elected nor was any Partnership meeting called by

" As illustrated at Table 3 above, the total cash contributions from partners and monies remitted to S&P by Madoff
is $22M. As illustrated at Table 4 the total cash deficiency is $24M. It is unclear as to if or how this difference was
funded, which difference could be attributable to the differences between actual bank activity and amounts posted to
the S&P Annual Partner Statements. For purposes of our analysis at sections vi and vii below, the S&P Annual
Partner Statements were not relied upon and therefors reconciliation of same does not affect our analysis of net
capital balances.
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the Sullivan, the remaining Managing General Partner, to hold such election. While there does not appear
to be a requirement for more than one general partner, it is unclear whether the majority of the partners

must approve any changes of this nature.®

Following the death of Mr. Powell, Sullivan registered Michael D. Sullivan & Associates, Inc,
(“Sullivan Inc.”) in September of 2003, and, beginning in late 2003, allocated the entirety of the
Managing General Partner’s twenty percent share of profits to Sullivan Inc. As noted above, it is unclear
whether Mr. Sullivan had this authority absent an affirmative vote of the majority of the Partners, or

whether such vote was needed pursuant to section 8.06 of the Partnership Agreement(s)

Use of New Investments contributed by Partners

Section 5.02 provides that “Distributions of PROFITS shall be made at least once per vear...[or]
within ten (10) days after the end of each calendar quarter... ” Therefore, it raises the issue of whether the
Managing General Parters were required to distribute only actual ‘profits’™® to partners, and not fresh
capital contributions of other Partners into the Partnerships.

As discussed above and illustrated in Tables 1 through 4, particularly after Powell’s death in
2003, it would appear that Sullivan routinely withheld Partners’ fresh investments that would have
otherwise been invested into Madoff, for the purposes of funding management fees or distributions to

other Partners, which may not be in accordance with the Partnership Agreements.

In connection with the funds withheld from Partners’ new investments to fund distributions to
other Partners, since there was no cash going to or coming from Madoff, Sullivan made accounting
entries to record the activity in the Partners’ capital accounts and related increase/reduction of investment
in Madoft.

Paymenis made by P&S io Kelco and tax issues

P&S made direct payments to Kelco Foundation (“Kelco™) during the years 1993 through 2008

totaling $744,799.08, comprising a portion of the total management fees paid to managing general

¥ Article 8.05 of the Partnership Agreements provides that an affirmative vote of 51% of the Partrers (in interest,
not in number) was required for the appointment of or removal of a managing general partner, and further, that the
Partnerships shall have as many managing general partners as the Partners, by an affirmative vote of 51% (in
interest, not in number) shall determine to be in the best interest of the Partnership.

' Although certain gains were recorded by the Partnership, as previously discussed, as a consequence of exclusively
investing in a Ponzi Scheme, the Partnership recorded profits solely from its investment in Madoff,
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partners. The payments made to Kelco were calculated based on a percentage of the gain related to
certain Partners of P&S™.

P&S reported the payments to Keleo on its tax returns as “Charitable Contribution™ as opposed to
their proper classification as a management fee expense. Although we have not analyzed the effect of this
treatment to individual Partners, there may have been a negative tax consequence to some (or all) of the
Partners for amounts that may not have been deductible due to their characterization as charitable
contributions rather than management fees. Additionally, it is likely that Sullivan did not report the
amounts paid to Kelco as management fee income and therefore would have received an inappropriate tax

benefit in connection with the way P&S reported the payments to Kelco as charitable contributions.

Based on the foregoing analysis and observations, it appears that Sullivan did not manage P&S

and S&P in strict accordance with all of Partnership Agreement’(s) provisions.

VI Using sampling methodology to confirm amounts with respect to investment and
distributions utilized in the calculation of the Net Investment Method for distribution of
P&S partnership assets
Under the Net Investment Method, distributions are determined based on each Partner’s net
equity, which is calculated as investment less cash withdrawals or distributions. Moecker provided
Marcum with a spreadsheet titled “1993-2008 'by Partner Cash-In Cash-Out - Real Balance (Investment
less distributions)”, hereinafter referred to as the “P&S Spreadsheet”. For each investor in P&S, the P&S
Spreadsheet ideniified new investment, distributions, ending balance and cash balance carry forward,

reported on an annual basis, as illustrated below:

* Based on the P&S Quarterly Management Fee Calculations, total management fees were caleulated by P&S based
on 20% of the total gains. Once the total management fee was calculated, a separate caloulation was performed 1o
determine the portion of the total management fee to be paid to Kelco, which calculation included 10% of the gaing
for the following investors: Bogaert, Bulger, HG Int’l #1, HG Int’] #2,HIGF Ireland, Centro de Capacitacao, Costa,
Crowley, HG Ire, Inc., Frank, HG Compassion, HG Ireland, HG Mombasa, HG Pastoral Juvenil, HG SW Brazil,
Kelly, Kelly Trust, Molchan, Nickens, Paraoquia Santa Luz. See Exhibit 6 for an exarmple of the P&S Quarterly
Management Fes Calculations from the P&S books and records.
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~ Cash Balance New

» Mrorward Blinvestment  $M Distributions B3 Ending Balanceld
Carone Marital Trust No. 1
2004 $ - § 53400000 $ (2400000 $  510,000.00
2005 s 510,000.00 5§ - S (64,000.00) S 446,0GC.00
2006 S 446,000.00 § 30,000.00 § (32,000.00) $ 444,000.00
2007 S 444,000.00 S (32,000.00) $ ~412,000.00
2008 o $ 412,000.00 $ (24,000.00) §  388,000.00
Carohe Matital Trust Noi1 Total’ +{176,000.00) $ .. 338,000.00

We employed the following methodology to validate the amounts of new investment and distributions as
reported on the P&S Spreadsheet:

Step 1: Selecting an appropriate sample for testing:

o

We assigned a sequential ID to each transaction within each investor’s account history. The
total count of such transactions was 630.

Utilizing 95% cenfidence levels and 10% confidence intervals, we calculated the appropriate
sample size for this population of 630 transactions to be 79 using a statistical sampling
formula.

Based on the above, the sample interval was determined to be 8. (630 / 79, rounded 1o the
nearest integer).

Starting with transaction ID #1, we derived a sample of 79 transactions using an interval of 8.
(ie. ID #1, #9, #17 etc.)

Additionally, we extended our sample to include transactions exceeding $1,000,000. The
P&S Spreadsheet included 6 such transactions; therefore our sample size was increased to 85,

Our selected sample of 85 transactions represented 40% of all new investments in terms of
dollars (based on total new investments of $27,670,386 in the population) and 46% of all
disbursements (based on total disbursements of $21,898,530 in the population).

Step 2: For each transaction in our sample, we sought to validate the amount of new investment
and/or distributions as follows:

e}

Moecker provided Marcum with multiple boxes containing investor records. Specifically,
these boxes were organized by year and contained bank statements, copies of checks from
investors for new investment, confirmation letters to individual investors, and copies of
cancelled checks with respect to investor distributions.

Moecker advised that since transactions on the P&S Spreadshect were reported on an annual
basis, each transaction recorded may in fact represent multiple transactions during the same
year. Therefore, testing a single transaction on the P&S Spreadsheet often involved testing
numerous component transactions and was more labor intensive than anticipated, especially
since investor records were not organized by investor but only by year.
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o The 85 transactions included in our sample represented new investment, distributions or both.
With respect to new investment, we confirmed the amount on the P&S Spreadsheet by
reviewing copies of investment check(s) from investors and corresponding deposit(s) per
bank statements, further corroborated by confirmation letter(s) from P&S to individual
investors.

o With respect to disiributions, we confirmed the amount on the P&S Spreadsheet by reviewing

copies of cancelled checks made payable to investors and corresponding disbursement per
banking records.

o Our observations were as follows:

» With respect to investor Acker’s new investment of $100,000 in 2008, we were not able
to locate a copy of his investment check or the confirmation letter from P&S.

> Certain transactions represented transfers between multiple investment accounts owned
by a single investor. These transactions were not supported by any documentation except
transfer entries which reduced balances in the originating account and a corresponding
increase in the transferee account. No exceptions were noted with respect to such transfer
fransactions.

» Subject to the discussion above, no exceptions were noted in our testing of the 85
transactions comprising our sample,

o Based on our sampling methodology, we are 95% certain that the amounts reflecting new

investment and distributions in the P&S Spreadsheet are accurate subject to a margin of error of
10%.

VII.  Sampling to confirm investor amounts with respeect to investment and distributions utilized
in the calculation of the Net Investment Method for distribution of S&P partnership assets
Moecker provided Marcum with a spreadsheet titled “1993-2008 by Partner Cash-In Cash-Out -

Real Balance (Investment less distributions)”, hereinafter referred to as the “S&P Spreadsheet”. For each

investor in S&P, the S&P Spreadsheet identified new investment, distributions, ending balance and cash

balance cairy forward, reported on an annual basis, as illustrated below:

 cashBalance | . SR . Y _
M rorward - ‘B Newlnvestment - B Distributions - K Ending Balance

Eldridge - Terminated

2003 $ 20000000 $ (4000008 19600000
2004 $  156,000.00 5 (13,000.000 §  183,000.00
2005 5 18300000 $ (209,000.00) $ {26,000.00}
2006 _ $__Maep0000) % . (52824) 8  (31,22824)
2007 5 (31,72824) ~ _ 5 {31,228.24)
2008 ‘ s (31,228.24) e _ $ (31,228.24)
Eldridge < Terminated Total . = =" "ol U e T 00 006,00 0% 1 . . (23L208.94) §0 - . . [31,228,34).
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We employed the following methodology to confirm the amounts of new investment and distributions as
reported on the S&P Spreadsheet:

» Step I: Selecting an appropriate sample for testing:

o}

We assigned a sequential ID to each transaction within each investor’s account history. The
total count of such transactions was 1,153.

Utilizing 95% confidence levels and 10% confidence intervals, we calculated the appropriate
sample size for this population to be 89 using a statistical sampling formula.

Based on the above, the sample interval was determined to be 13. (1,153 / 89, rounded to the
nearest integer).

Starting with fransaction ID #1, we derived a sample of 89 transactions using an interval of
13. (i.e. ID #1, #14 etc.)

Additionally, we extended our sample to include transactions exceeding $1,000,000. The
S&P Spreadsheet included 6 such transactions; therefore our sample size was increased to 95.

Our selected sample of 95 {ransactions represented 38% of all new investments in terms of
dollars (based on total new investments of $61,974,156in the population) and 42% of all
disbursements (based on total disbursements of $45,555,535 in the population).

¢ Step 2: For each transaction in our sample, we sought to validate the amount of new investment
and/or distributions as follows:

o

Our methodology for testing the S&P Spreadsheet mirrored our testing methodology utilized
for the P&S Spreadsheet, as discussed above.

Qur observations were as follows:

» Certain transactions represented transfers between multiple investment accounts owned
by a single investor. These transactions were not supported by any documentation except
transfer entries which reduced balances in the originating account and a corresponding
increase in the transferee account. No exceptions were noted with respect to such transfer
transactions, Subject to the discussion above, no exceptions were noted in our testing of
the 95 transactions comprising our sample.

o Based on our sampling methodology, we are 95% certain that the amounts reflecting new
investment and distributions in the S&P Spreadsheet are accurate subject to a margin of error of
10%.

To the extent that discovery in this matter is ongoing, additional information relative to issues

addressed herein may be developed. As such, I expressly reserve the right to update, amend, supplement,

15




or replace this Report in the future if such additional information is provided and/or additional work is

performed.

Respectfully Submitted,

ﬁ ?”’"/’—772’/”/

Barry Mukamal, CPA/ABV/PFS/CFE/CFF
Partner
Marcum, LLP
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EXHIBIT 1

S&P Associates, General Partnership
P&S Associates, General Partnership

] Documents Relied Upon —I

[. S&P Amended and Restated Partnership Agreement, dated December 21,1994
2. P&S Associates GP Amended and Restated Partnership Agreement, dated December 2 1,1994

3. Conservator's Motion for Summary Judgment To: (i) Approve Determination Of Claims, (ii)
Approve Plan of Distribution, And (iii) Establish Objection Procedure
4. Complaint filed by Margaret J. Smith, et al v. Michael D. Sullivan et al, on December 10, 2012
5. Spreadsheets prepared by Moecker based on analysis of S&P and P&S records:
a. List of S&P and P&S checks for the payment of management fees
b. List of checks from S&P and P&S to Bernard Madoff Investment Securities, LLC ("BMIS™)
c. List of deposits to S&P and P&S from BMIS

6. Spreadshests prepared by Moecker that summarize information reported by S&P and P&S on
partner annual statements as follows:

a. Annual summary by general partner of each general partners capital account beginning
balance, new investments, management fees, expenses, gain (loss) and ending capital balance.
b. Cash-In Cash-Out annual total by partner and resulting net cash investment

7. S&P Tax Returns for the years ending 1993 through 2008

8. P&S Tax Returns for the years ending 1993 through 2008

9. S&P general ledgers, bank registers, financial statements and trial balances for certain periods
during 1997 through 2008.

10. P&S general ledgers, bank registers, financial statements and trial balances for certain periods
during 1997 through 2008.

11. S&P monthly accounting files for the period of 1993 through 2008

12. P&S monthly accounting files for the period of 1993 through 2008

13. S&P reports from BMIS titled "Portfolio Management Report” for each year end 12/31 from
1993 through 2008 ‘

14. P&S reports from BMIS titled "Portfolio Management Report" for each year end 12/31 from
1993 through 2008

15. S&P quarterly management fee calculations prepared by managing general partner

16. P&S quarterly management fee calculations prepared by managing general partner

17. S&P Annual Partners Statements for 2008

18. Conversations with Moecker associates



P&S Associates, General Partnership

EXHIBIT 2

| Summary of Management Fee Calculation vs. Management Fee Paid —|
Notes { 2 3 3
Difference
Realized Management Fee Total Management
. Based on Realized | Management Fee Management Fee | Fee Paid v.
Gain/(Loss) - . . Management Fee .
Year Partner Annual Gain Reported on; Paid (P.owell & Paid (Kelco) Paid to Management
Statements Pariner Annual Sullivan) Powell/Sullivan &| Fees Partner
Statement Keleo Annual
Statements
1993 167,660.01 33,532.00 11,232.90 - 11,232.90 (22,299.10)
1994 249,496.26 49,899.24 49,319.09 36,671.31 85,990.40 36,091.16
1995 297,200.68 59,440.14 26,439.66 27,186.22 53,625.88 (5,814.26)
1996 379,928.01 75,985.61 36,741.56 34,741.56 71,483.12 (4,502.49)
1697 502,880.67 100,576.13 52,066.89 51,644.90 103,711.79 3,135.66
1998 532,595.40 110,519.06 49,765.80 47,693.05 97,458.85 (13,060.21)
1999 674,580.88 134,916.21 66,653.12 70,433,85 137,086.97 2,170.76
2000 497,817.76 99,563.56 58,284.14 53,987.01 112,271.15 12,707.59
2001 572,736.66 114,547.33 62,000.00 40,580.47 102,580.47 (11,966.86)
2002 1,195,269.17 239,053.84 121,177.06 53,431.40 174,608.46 (64,445.38}
2003 1,312,064.93 262,309.76 217,946.75 46,411.10 264,357.85 2,048.09
2004 1,546,841.35 309,368.27 268,674.64 51,156.68 319,831.32 10,463.05
2005 1,587,361.73 317,472.36 237.,576.60 47,800.24 285,376.84 (32,095.52)
2006 2,433,184.25 486,636.83 382,024.14 67,098.99 449,123.13 (37,513.70)
2007 2,060,694,19 412,138.83 470,398.97 60,952.51 531,351.48 119,212.65
2008 1,765,288.90 338,240.19 323,351.57 55,009.79 378,361.36 40,121.17
§ 15,799,600.85 §  3,144,19936 $ 2,433,652.89 744,799.08 §  3,178451.97 $ 34,252.61
Notes:

(1} Realized Gain (Loss) based on annual summary of partner activity prepared by Moecker based on P&S Annual Partner

Statements.

(2) Management Fee based on annual summary of partner activity prepared by Moecker based on P&S Annual Partner

(3) Management Fee paid based on list prepared by Moecker from P&S bank statements, canceled checks, check registers,
general ledgers and other books and records of the amounts paid by P&S for management fees.



P&S Associates, General Partnership

EXHIBIT 3

Investment Cash Activity

Notes:

3

Difference -
Total Partmer
Distributions &
Difference - Total Partner Management
Partner New Distributions & Fees Paid v,
Partoer New Investment & Partner Management Fees | Management Fees Cash From Cash From
Year Investments Cash To BMIS | Cash To BMIS | Distributions Paid Paid BMIS BMIS
1993 |'$ 1,391,480.00 § (1,341,500.00) §  49,980.00 | § (83,405.57) § (11,232.90) § (94,64247) % 9464247 § -
1954 251,214.77 (257,214.77) - (165,551.28) 85,990.40) (251,541.68) 239,107.82 (12,433.86)
1995 265,589.53 (295,589.53) - (227,115.71) (53,625.88) (280,741.59) 282,121.40 1,379.81
1996 382,987.34 (381,000.00) 1,987.34 (185,632.13) (71,483.12) (257,115.25) 308,488.50 51,373.25
1997 139,560.97 (144,560.97) {5,000.00) {360,673.38) (103,711.79) (464,385.17) 413,054.46 (51,330.71)
1998 330,698.23 (330,698.23) - (160,291.33) (97,458.85) (257,750.18) 269,020.21 11,270.03
1999 62,069.00 {60,000.00) 2,069.00 {270,146.28) (137,086.97) (407,233.25) 399,520.39 (7,712.36)
2000 312,000.00 (382,000.00) (70,000.00) (522,498.67) (112,271.15) (634,769.82) 726,307.74 91,597.92
2001 829,150.02 (828,825.24) 32378 (498,306.64) (102,580.47) (600,887.11) 623,000.00 22,112.89
2002 6,278,075.25 (6,284,075.25) (6,000.00) (564,632.53) (174,608.46) (739,240.99) 735,000.00 (4,240.99)
2003 4,337,325.89 (3,567,323.46) 770,002.43 {2,257,450.34) (264,357.85) (2,561,808.19) 1,875,000.00 (686,808.19)
2004 4,136,330.46 (3,000,179.19)  1,136,651.27 (3,345,198.24) (319,831.32) (3,665,029.56) 2,615,000.00 (1,050,029.56)
2005 3,955,493.32 (3,272,000.00) 683,493.32 (1,884,680.48) (285,376,84) (2,170,057.32) 1,565,000.00 (605,057.32)
2006 912,364.29 (480,000.00) 432,364.29 (2,498,903.61) (449,123.13) (2,948,026.74} 2,700,000.00 (248,026.74)
2007 2,197,884.70 (1,150,000.00)  1,047,884.70 (7,271,002.12) (531,351.48) (7,802,353.60) 6,940,000.00 (862,353.60}
2008 i,836,101.28 (1,000,000.00) 836,101.28 (1,547,785.46) (378,361.36) (1,926,146.82) 1,425,000.00 {501,146.82)
Total: _§ 27,654,82505  § (22,774,967.64) § 4,879,857.41 § (21,883277.77) § (3,173451.97) § (25,061,729.74) § 21,210,322.99 § (3,851,406.75)
Notes:

(1) Pattner Contributions based on annual summary of partner activity prepared by Moecker based on P&S Annual Partner Statements.

(2) Cash to BMIS based on list prepared by Moecker of cash disbursements to BMIS from P&S bank statements, canceled checks, check registers and general ledgers.

(3) Partner Distributions based on annual summary of partner activity prepared by Moecker based on P&S Annual Partner Statements.

(4) Management Fees Paid based on list prepared by Moecker of disbursements by P&S for the payment of management fees,
(5) Cash to BMIS based on list prepared by Moecker of cash disbursements to BMIS from P&S bank statements, canceled checks, check registers and general ledgers.




EXHIBIT 4

S&P Associates, General Partnership

| Summary of Management Fee Calculation vs. Management Fee Paid |

Notes 1 2&3 4
Difference -
Realized Management Management Fee
. Fee Based on Partner
Year Gain/(Loss) - Realized Gain Managen.lent Statement vs.
Partner Annual Fee Paid
Statements Partoner Annual Total
Statement Management Fee
Paid

1993 118,118.92 23,491.31 5,121.71 18,369.60
1994 225,184.89 44.856.00 53,998.85 (9,142.85)

1995 353,714.30 70,742.83 63,267.10 7A75.73

1996 490,306.68 98,061.31 92,754.75 5,306.56

1997 820,204.72 162,557.27 162,471.51 85.76

1998 1,183,926,11 227,009.63 218,064.29 §,945.34

1999 1,672,037.67 324,941.65 290,885.36 34,056,29
2000 1,921,805.68 376,947.98 377,369.81 (421.83)

2001 2,549,797.86 433,730.29 394,018.29 39,712.00

2002 3,380,466.67 565,702.46 495.226.29 70,476.17
2003 3,363,023.66 557,598.76 581,818.33 (24,219.57)
2004 3,123,507.66 531,845.08 573,598.74 (41,753.66)
2005 3,209,248.03 542,994.93 646,954,54 (103,959.61)

2006 4,533,223.10 770,230.04 662,164.37 108,065.67
2007 4,222,857.00 719,229.16 791,388.76 (72,159.60)
2008 3,152,381.78 630,476.36 990,000.00 (359,523.64)
$ 34,319.804.73 $ 6,080,415.06 $ 6,399,102.70 $ (318,687.64)

Notes:

(1) Realized Gain (Loss) based on annual summary of partner activity prepared by

Moecker based on S&P Annual Pariner Statements.

(2) Management Fee based on annual summary of partner activity prepared by

Moecker based on S&P Annual Partner Statements.

(3} Marcum recreated the management fee by partner reported on the annual
gain/losses reported on the summaries prepared by Moecker from the Partner's
Annual Statements. Marcum noted that certain investors were allocated management
fees in the amount of 10% instead of 20% - these investors include the following:
Telcom Profit Sharing, Jolene & Philip Hocott, JS&P, Stacy Foundation and SPJ

Investment.

(4) Management Fee paid based on list prepared by Moecker from S&P bank
statements, canceled checks, check registers, general ledgers and other books and
records of the amounts paid by S&P for management fees.



S&P Associates, General Partnership

EXHIBIT 5

N Investment Cash Activity |
Notes; 1 2 4 5 [
Difference - Total
Pariner
Difference - Total Partner Withdrawals &
Partner Withdrawals & Management Fees
Partner New Contributions & Partner Management (Management Fees| CashFrom | Paid v. Cash From
Year Investments Cash To BMIS | Cash To BMIS ‘Withdrawals Fees Paid Paid BMIS BMIS
1993 $ 1,065692.83 § 1,158627.83 § (92,935.00)| $ {53,510.85) § (5121,71) $ (58,632.58) § 58,632.56 $ -
1994 775,628.14 755,628.14 20,000.00 {273,747.07) (53,998.85) (329,745.92) 341,460.75 11,714.83
1995 526,417.94 506,417.94 20,000.0¢ (181,757.01) (63,267.10) (245,024,11) 235,57%.84 {9.444.27}
1996 859,576.92 880,399,39 {29,822.47} (358,247.81) (92,754.75) (451,002.36) 462,004.83 11,002.27
1997 2,171,511.70 2,143,511.70 28,000.00 (388,046.95) (162,471.51) (550,518.46) 562,818 46 12,300.00
1998 3,176,477.86 2,625,702,77 550,775.09 (1,514,683.69) (218,064.29) (1,732,747.98) 1,157,692.90 (575,055.08)
1959 3,008,367.65 3,249.367.65 (151,000.00) (1,106,106.13) {290,885.36) (1,396,991.4%) 1,537,281.70 160,290.21
2000 8,412,775.60 8,397,503.54 15,272.06 (2,001,274.92) {377.369.81) (2.438,644.73) 2,447.453.76 8,809.03
2001 3,263,186.50 2,987,095.82 276,090.68 (3,323,116.45) {394,018.29} (3.719,134.74) 3,507,000.00 (212,134.74)
2002 22,939.950.83 9.713,271.43 13,246,679.40 | {17,986,201,79} (495,226.29)  (18,481,428.08) 3,505,000.00 (14,976,428,08)
2003 3,009,822.91 2,128,755.14 941,057.77 (4,073,745.54) (581,818.33) {4,655,563.87) 4,065,000.00 (590,563.87)
2004 4,461,291.73 2,326,334.26 2,134,957.47 (8,785,002.40 (573,598.714) {9,358,601.14) 7.100,000.00 (2,258,601,14)
2005 2,966,852.20 1,650,000.00 1,316,852.20 (1,953,138.90) (646,954.54) (2,600,093.44) 1,385,000.00 (1,215,093.44)
2006 2,622.286.71 750,000.00 1,872,286.71 (2.517,031.53) (662,164.37) (3,179,195.90) 1,175,000.00 (2,004,195.90)
2007 2,981,213.24 1,510,000.00 1,471,213.24 (2,954,982.39) (791,388.76) (3,746 371.15) 2,490,000.00 (1,256,371.15)
2008 2,068,888.36 980,000.00 1,088,888.36 (2,623,360.61) (990,000.00} (3,613.369.61) 1,875,000.00 {1,738,369.51)
Total: _$64,479.941.12  § 41,771,625.61 § 22,708,315.51 §(50,157,963.04) $(5,399,102.70) § {56,557,065.74) $31,924,924.80 § (24,632,140.94)
Notes:

(1) Partmer Contributicns based on annual summary of partner activity prepared by Moscker based on S&P Annual Partner Staternents.
(2) Cash to BMIS based on list prepared by Moecker of cash disbursements to BMIS from S&P bank statements, canceled checks, check registers and

general ledgers,

(3) Partner Distributions based on annual summary of partner activity prepared by Moecker based on S&P Annual Parner Statements.
(4) Management Fees Paid based on list prepared by Moecker of disbursements by S&P for the payment of management fees.

(5) Cash tc BMIS based on list prepared by Moecker of cash disbursements to BMIS from S&P bank statements, canceled checks, check registers and

peneral ledgers,



EXHIBIT 6



Tst QUARTER.
Realized P/L
Unrealized PAL
sub-total

sub-total
less J Hocoft |RA 10%
lass P Hoootl IRA 10%
less P/J Hocott 10%
less Festus 10%
{ess Moss [RA 10%
TOTAL DUE YTD

Accured fees from 2007
Check #

Management fees 2008
Check #
s7ge
5792
5795
5798
5810
5812
5819
5821
5830

TCTAL

2008

SPJ Ltd
SPJ Ltd
S&P
S&p
SPJ

Balance

Date
1/2/0
1/7/08

1/ 10/08

1/18/07
2/11/08
2/22/08
3/3/08
3/6/08
3/26/08

S8P_BANKREG_GL_000785

2008 $1 Mgt ~ees Calculation

587,984.27
123,079.25
711,063.52
x 20%
142,212.70
-7.03
-1,209.79
-2.23
-19,903,26
~-676.65
120,413.74

Amount

0.00

Ammount
20,000.00
40,000.00
15,000.00

100,000.00
50,000.00
25,000.00
10,000.00
30,000.00
15,000.00

305,000.00

4/23/08

Fees Due YTD

tess Fees pd YTD
Sub-Total

Less Accrued to A&B
TOTAL accrued to MDS

A&E fges acecrued
less payments to Wills
net fees owed

thru tst QTR earnings
projected

2007 deficit

Based on 1st Quarter

Fees projected thru 1Q
l.ess mang. fees paid YTD
Projected fees due
ProjectedAccrued to AS

less commission 15t Qtr

net income avail

120,413.74
-305,000.00
~184,586.26
-4,324.,42
~188,210.68

4,324.42
-3.000.00
1.324.42

120,4713.74

120473 74

-26,937.60

120,413.74
-305,000.00
-211,523.86

-1,324.42
-30,313.32

-233,785.88



2006 S&P Mgt. Fees Calculation " 10/17/07

Srd QUARTER 2,007
Realized P/L
Unraallzed P/L

sub tota!”

. .. TOTAL accrued to M|
sub iota\.‘ ) .
less J Hocolt RA 10% 8Py ttdi  -1,7&7
less P Hocott IRA10% . SPJ Lid. -5,
less Pl Hocott 10%  S&P. 9.7
DE isss Fesius 0% ... .8B&P -t
TQTAL, DUE Y?D;”_,_ o

.. ARB_fees actcrued $9,269.14)
....less payments to Wills . -5.000.00

532

A3 Accured fees ”'f'fé‘r‘ﬁ""ééﬁém‘ééé"é"f'é*ddfﬁf,fi.fiﬁi]_f.'fﬁ.ffff_‘fifﬁ:_

] %1a5§ Gheck # Qwat B

 "Ts573 1/23/07
split ok 31707 8,462,

"§588-spllt ¢

AV

. sea0’ 8/8/07 20,000
5645 617/07 35,0
5649 6/13/07,

567¢  7/58/07.

5681  7/12/07. 1 500000
5883  7/17/07. 80,000,00, Le
(5986 7/28/07 . .15,00000

8/7/07:

5698, 8/27/0;

8702, 9/12/07. 25,000

5708, 9/24/

S8P_BANKREG_GL_000788



7/18/07

FeesDue YTD: . '383,672.81)

*GSspaymemStowlzls "

ru_' and QTR 'earnmgs_ ‘882,872,
projected‘ ixwmﬁkﬁm&"w@;:

B

S&P_BANKREG_GL_000787



2006 S&P Mgt. Fees Calcuration

5558 split. ck._

S&P_BANKREG_GL_000788

$54,053,98
.B,482.02!

4120707

ruj 1sthTR_‘_eammgs

pro;ac%edf MZ@

170,262,761

2160,372 76

..8.890.00]

i
!
3
.
|
i
H

-9,493.2%|




2006 S&P Mgt. Fees Calouetion ________________ 3/1/07

...43,834.78]
N

net i‘écs owed

End Adjusiments to cas

owed 4th Qt Commisssions

..........................................................

Management fess 2006

|2

(net income avall

S&P_BANKREG_GL_000789



2005 8&P Mdt. Fees Calculaﬁon (corrected) : 1/31/06

..Fees DUe YTD

SRR e 0
3,209,349, 82!

ess P HoooliRA 10% . spd. g is7sees
855 F’/J HOCO“ 10%
88 Festus 10% '

A&B ,fees acccrued_
less paymernts to Wils

..29.164.37

2004

:_":Based '{m 3rc£ 'Quarter @ ,8
_ Fees profected thru AQE
Less fees paid YTD:

543 015 14

... ProjectedAcorued to A

Iess commms:on 4th Qtr

..net_income avail | :78,108.77

S&P_BANKREG_GL_000790



| Year 2005 ' B TS & TTTSSOCIATES GENERAL PARTNERE Y11y B
Basis: Adjustad . Trial Balance 5 Page 1
_ 1 Year Ended I Year Ended
Account T Account Description _ Dee 31, 2005 Dee 31, 2005
108 A CashSavings of America 91,619.49 317346820
133 A Investinerts-Madoff 3,474,349,34 34,482,988.00
220 L Accried Expenses 78,939.40 11,948.90 .
220 L Udknown differerice 3163938 31,639.58 Juratas Toe & i,
286 I Partpers” Capital (1,020,713.13) (32,244,210.00)
4010 R Dividend incoimie (292,609.97) (292,609.97)
4020 R ShortTerm Capital Gain/Loss (3,534,095.00) {3.534,095.00)
4030 R OPTIONS GAIN/LOSS 617,355.15 61735515
5030 E Management Fees (S&P) 54301514 343,015.14
3070 B Office Expense 10,500.00 10,500.00
Total 0.60 0.00
Period Profiti{Loss) 2,635,824.68 2.635,834.63

0O LA KL T, (O 4
Lt e - Y R L g ) gy L L




$&p PARTNER'S CAPITAL

Beginning per tax relurn/prior year schedule 12/31/04 31,223,456
Capital Additions: 2,973,852
Cagital Withdrawals: (1,853,139)
Net before income 32,244 210
Income:
Straddles: 60% long (370,413)
40% short 3,287,183
Dividends 292,610 3,209,350
Expense Management fee 843,015
Accing _
Other (adj accr exp) 10,500 (553,515)
Net ing 2,655 835
Expectad ending balance 34,800,044
Par Summary Sheet : 34,811,931
Difference 88,113

S&P_BANKREG_GL_©00792



S & P 2005 CAP GAIN WORKSHEET

TOTAL GAIN OPTIONS

LONG - 80%
SHORT - 40%

TOTAL LOSS OPTIONS

LONG - 60%
SHORT -40%

TOTAL LONG
TOTAL SBHCRT

TOTAL G/ FROM OPTIONS
10998 ST CAP GAIN

Total short term
Total long term

Total Cap gain from all sources

S&P_BANKREG_GL_000793

e SRS V- 48 ke e e v

SALE PURCHASE  COMMM TOTAL COST GAIN/LOSS
342,760 186,750 830 187,580 155,180
802,860 474 580 1,934 476,514 326,346
511,620 192,310 2,224 194,534 316,986

1,586,530 360,445 5,699 366,144 1,220,386
3,243,670 1,214,085 10,687 1,224,772 2,018,898
1,046,202 728,451 6,412 734,863 1,211,339
1,297,468 485,634 4275 489,909 807,559
213,760 911,010 3,004 914,011 (700,251)
26,505 159,510 853 160,363 {133,858)
62,180 727,740 2,754 730,494 (668,334)
885,450 1,816,215 3,045 1,819,260  (1,133,810)
987,875 3,614,475 9,653 3,624,128 (2,636,253)
592,725 ¢ ':'2,168,685 5,792 2,474 477 (1,581,752
395,150 1,445,790 3,861 1,449,651  (1,054,501)
2,538,927 2,897,136 12,204 2,009,340 (370,413)
1,692,618 1,831,424 8,136 1,938 560 (246,942)
4.231,545 4828560 20,340 4,848 900 (617,355}
348,784,174 345,250,079 3,534,095
3,287,153

(370,413}

2,916,740



5& P
Accrued Expenses

12/31/04 Balances

1/4/2005
1/25/2005

Accrued 2005
Paid 2005

Balance 12/31/05
Overpaid.

S8P_BANKREG_GL_000794

Due
MDg*

B6,991.50

(25,000.00)
(39,000,00)

543,015.14

(557,854 54)

(11,947.90)

2005




2003 S&P Mgt. Fees Calcufation  (corrected) a 7/14/03

B 1§ C o 1§ E I F |
L ... FeesDueYTD 255 ,421.08:
- Less Fees pd YD,

fry
o oo

“

Less Accrued_‘,to A&B 22,943 .24
_ TOTAL Laggrued 1o S&P. ,~7 522 15

sub 1otal. —
tess J Hocott IRA 10% TSRS Ltd
lass P Hocol: 1RA 10%
Iess P/J Hocott 10%:

essF’estusTO/

2 181,818,833 . . ..
-80,000.00
-34,005.81_

.17

10 000,007 et e
1800008

85,000,00, R T

B Fees pro;ec?ed thru ‘iQ
_ Less feas paid | YTD

S8P_BANKREG_GL_000795



S&P Mgt. Fees Calculatio

2002 1/22/03
A ¥ B I [ i o 1 E 1 F
1 4th Quarier ' ' Netfees due YTD  604,303:51
2] ROElIZED PIL 3,335,820.89 iess Comm. pd. Tst gtr,  -18,057.87
3 lUnreslized PL 0,00 2nd atr. -54,072.21
. stb-total 3,885,920.89 _ 3rd qtr.  -54,767.71
e ‘ h X 20% _ 4th gir.  -18,400.21
5 _ . sub-total 667,184.18 Nel fees due YTD 459,005.81
7] less J Hocott 1RA 10% «1,691.48 Less Fees paid YTD  =425.000.00
8 |less P Hooott 1RA 10% -5,804.09 TOTAL NET FEES DUE 34,005.81
9 }lass P4l Hocoft 10% -9.37
10 Jless ALB fees (1/277) :58.875.75
111 IOTAL DUE YTD 604,303.51
12
14 B
{14 Gheck # Date Amount Based on 3rd Quarier
j15] 4214 171 30,000.00 Net fees projected thru 40 520,206.58
[ 4214 173 8,000,00 _  Less fees paid YTD  :425.000.00
7 4226 1/14 8,000.00 Projected pet fees due 95,206.58
s 4237 1123 22,000.00 _
5l 4281 3/15 20,000.00
20 4330 4116 25,000.00
2 ] 4334 4728 15,000.00
22] 4348 5/16 10,000,00
23] 4352 5730 10,000.00
%] 4361 6/17 10,000.00
i 4385 6725 16,000.00
(26| 4407 8127 10,000.00
27 4412 7/16 24,000.00
28] 4417 7i24 10,000,00
25 4420 729 10,000.00
0] 4427 8/28 10,000.00
39 4438 9/19 15,000.00
3z2) 4476 0/286 12,000.00
1231 4478 10/2 10,000.00
5 4483 10/17 40,000.00
35 4487 10/21 15,000.00
56 4492 10/30 15,000.00
37 | 4496 1117 10,000.00
128 4506 11/20 10,000.00
39 4508 12/2 15,000.00
{40 4517 12/23 25,000.00
P | 4554 12/30 20,000,006
¥
A3 ,
r¥Y Accrued to A&B from 2000 & 2001  6,761.35
75 '
176
47
[48
56
£0
5 1 TOTAL 425,000.00
52 ‘
53| NOTE: _§70.226.20 DUE for balance of 2001 fees,
{54 (paid 1/28/02 #4241)
B b |

S&P_BANKREG_GL_000796




S&P Mgt. Fees Calculation 2003 1/22/03
A i B | C E i F f
T 1st Quarier ' Net fees due YTD 0.00
1.2, Realized P/l Less Comm. pd. 1st gtr,
3 Flnrealized P/L Q.00 2nd gir,
7 sub-total, 0.00 ard qtr.
al X 20% 4tk qtr.
6] o sub-total 0.00 Net fses due YTD 0.00
L:Z iess J Hocott IRA 10% Less Fees paid YTD -50.000.00
8 lless P Hocott IRA 10% JOTAL NET FEES DUE -50,000.00
= less P/ Hocott 10%
10 lless A&B fees (1/2)
TOTAL DUE ¥TD 0.00
12
K
14| Check # Date Amount Based on_4th Quarier
T8 4558 1114 50,000.00 Net fees projected thru 1Q  127,501.61
161 Less fees paid YTD  -50.000.00
E?; Projected net fees due 77,501.861
i
]
¥
il
¥ial
22
200
%5 2002 Fees Due SITIS§P
0] Accrued to A&B from 2000 & 2001  6,761.35
Xl Due from 2002  48.614.40
58 TOTAL accrued A&B 2000-2002 55,375.76
3%
34
1 2002 fees allocated for A&B 55,375.75
KX 2002 Fees due S&P  34,005.81
kxal TOTAL 2002 Fees Due S&P 89,381.56
{38 loss ck#4576 did 1/22/03  -34.005 81
391 sub-iotal 2002 fees due S&P  55,375.75
i {reserved for S&B)
cxxl
42
sl
T
45
(46
(7 ]
Xy
i
50 |
51 TOTAL 50,600.00
i
5 3 ]
(54
1)

S&P_BANKREG_GL_000797



S&P Mgt. Fees Calculatic..

2001
4th | Quarter
Realized P/L 2,649 777,55
Unrealized P/ 0.00
sub-total 2,549 ,777.55
% 20%
sub-total 509,955.51
less J Hocott IRA 10% -1,873.71
less P Hocott IRA 10% -5,973.15
tass P/AJ Hocott 10% -8.85
less Festus Stacy 10% -68,573.11
TOTAL _DUE YTD 433.726.29
Check # Date Amount
3843 1/1 25,000.00
3847 1710 5,000.00
3852 1/18 15,000.00
3864 2/23 15,000.00
3924 4/1 20,000.00
3938 4/13 40,000.00
3945 4/19 5,000.00
3947 4/20 10,000.00
3956 5/1¢ 10,000.00
3985 5/17 8,000.00
3974 5/30 10,000.00
3976 B/5 10,000.00
4033 /21 7,000.00
4039 5/28 8,500.00
4043 7/13 30,000.00
4048 7723 10,000.00
4053 8/8 10,000.00
4056 a/20 15,000.00
4064 8/27 5,000.00
4072 8/10 10,000.00
4122 G/286 15,000.00
4125 10/1 5,000.00
4130 10/10 10,000.60
4182 10/14 25,000.00
4934 10/22 6,000.00
4138 10/30 ,000.00
4139 1175 5,000.00
4148 11/9 5,000.00
4150 11116 5,000.00
4187 11/27 8,000.00
4181 12/4 5,000.00
7977  Jan ‘02 70,226.29
sub-totzl 433,726.29

S5&P_BANKREG_GL_000798

1/22/02

Gross fees due YTD  433,726.29
Less Comm. pd, 1st gtr, -32,758.46
2nd wir. -26,296.93
ard qtr.  -26,769.92
4th gir,  -35,729.56
Accrued to A&B Grand Total  :4.270.14
Net fees due YTD  307,901.28
Less Net Fees pald YTD  -307,801.28
10T E EES DUE 0.00
Gyoss Fges paid YT  433,726.28
less comm. paid YTD & acerued TOTAL  -3125.82580
Net fees paid YTD 307,801.28
Net % to S&P of total P/ 0.12
Based oh 0109 @ 80%
Net fees projected thru 0112
Less net fees paid & accrued YTD
Projectad net fees due 0.00
‘Gross fees due YTD  433,726.29
Gress Fees paid YTD  433.726.29
(Gross Fees pavable S&P 0.00
NOTE:  $24.018.29 pd. 1/18/0% for 0012 gir
{Balance of 2000 Mgt fees)
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S&P Associates G/P 2001

Port-Royale Financial Canler
6550 N. Federal Hwy.,
Suife 210

Fi. Lauderdale, FL. 33308-1404

Account Inguiry

174/01 Teo 12/3t/01
1/22/02 Page 1
4:47:39 PM
Account |D# Sre Date Memo Deabit Credit Job

G-1400 Mgt. Fees (S&P)
3843 0 1/1/01 Suliivan & Powell 25,000.00
3847 @ 1/10/01 Sullivan & Powsll 5,000.00
3851 CD 1/19/01 Sullivan & Powell 24,018.29
3852 e 1/15/01 Suilivan & Powell 15,000.00
3864 Y 2/23/01 Suilivan & Powell 15,000.00
3924 O 4/1/01 Sullivan & Powsll 20,000.00
3938 €D 4/13/01  Suiivan & Powesll 40,000.00
3945 O 4/19/071  Sullivan & Powell 5,000.00
3947 CD 4/20/01 Sulivan & Powsll 10,000.00
3956 0 5/10/01  Sulivan & Pawell 10,000.00
3065 @ 5/17/01 Sylivan & Powsll 5,000.00
3074 ) 5/3G/01 Sullivan & Fowell 10,000.00
3978 O 6/5/01 Suliivar & Powell 10,800.00
4033 O 6/21/01  Sullivan & Powell 7,000.00
4089 O §/28/01 Sullivan & Powsll 8,5030.00
4043 €0 7/13/01 Sulivan & Paweli 30,006.00
4048  7/23/01 Sulliven & Fowell 10,000.00
4053 O B/6/01 Sulivan & Powel 10,000.00
4056 D 8/20/01 Sullivan & Powsll 15,000.00
1064 CO 8/27/01  Sullivan & Fowell 5,000.00
4072 D 2/10/01  Sullivan & Powsll 10,000.00
4122 D 8/28/01 Sullivan & Powell 15,000.00
4125 O 10/1/01  Sulivan & Powell 5,000,00
4139 T 10/10/01 Suliivan & Powsll 10,000.00
4132 O 10/14/01  Sulivan & Powell 25,000.00
4134 QO 10/22/01 Sullivan & Powsi 8,000,00
4138 o 10/30/01  Sullivan & Powall §,000.00
4138 @ 11/5/01 Sullivan & Powell 6,000.00
4148 2 11/8/01 Sullivan & Powsll 5,000.60
4150 o 11/48/01  Sullivan & Powal! 8,000.00
4157 o 11/27/01  Suffivan & Powell 8,000.00
4161 G 12/4/01  Sulliven & Powell 5,000.00

387,618.2 0.00

R LR FA ik e e s aa .t aa

S&P_BANKREG_GL_000789
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S&P Mgt F’ees Calcuiat;c 2000

1/19/01

. Brg  Cuarter

lUnrealfzed F’/L »
_sub-total,

sub~tota
lloss J Hooott 1RA 10%

!iess Festus -Stacy A
less_Judd 2/3 .

Coswbitolal 7734807820

S&P_BANKREG_GL_000800

‘Realized o 1,921}8057? i -

_ Gross fees due YTD

.348,018.20




EXHIBIT 7



AMENDED AND RESTATED

PARTNERSHIP AGREEMENT
This AMENDED & RESTATED Partnership Agreement (the "}greemmt’ ") is MADHE AND ENTERED
ENTO THIS 215T DAY OF DECEMEER, 1994 by and among eu‘p::ny or parties whose names and
stgnatures apiilar“ _gemanaﬂy or by power of attarney at the end of this Agreement and whose addresses
are listed on it “A” annexed (information regarding other Partriers will be fuenished to a
Fartner upon written request) (COLLECTIVELY, THE "PARTNERS”). THE TERM “FARTNER” SHALL
ALSO Y TO ANY INDIVIDUAL WHC, SUBSEQUENT TO THE DATE OF THIS AGREEMENT,
JOINS IN THIS AGREEMENT OR ANY ADDENDUM TO THIS AGREEMENT.

WHEREAS, THE PARTNERS, ENTERED A PARTNERSHIP AGREEMENT DATED DECEMBER 11,
1992, {“PARTNERSHIP AGREEMENT"); AND

WHEREAS, PURSUANT TO ARTICLE THIRTEEN OF THE PARTNERSHIP AGREEMENT, THE

" PARTNERS RESERVED THE RIGHT TO AMEND OR MODIFY IN WRITING AT ANY TIME THE

PARTNERSHIP AGREEMENT; AND

WHEREAS, THE PARTNERS BELIEVE IT TO BE IN THEIR BEST INTHREST AND ALSC) THE BEST
INTEREST OF THE PARINERSHIP TO AMEND, REVISE AND RESTATE THE TERMS AND
CONDITIONS OF THE PARTNERSHIP AGREEMENT.

NOW THERFFORE, IN CONSIDERATION OF THE MUTUAL PROMISES MADE HEREIN AND IN
CONSIDERATION OF THE BENEFIT TO BE RECEIVED FROM THE MUTUAL OBSERVANCE OF THE
COVENANTS MADE HEREIN, AND FOR OTHER GOOD AND VALUABLE CONSIDERATION, THE
RECEIPT AND SUFFICIENCY OF WHICH ARE HEREBY ACKNOWLEDGED, THE PARTNERS AGREE
AS FOLLOWE:

Background
The Parmers desire to form a general partnership for the purpese of eng:ﬁing in the business of
e

investing. For and in consideration of the mutual covenants contained hecein, artners hereby form,
create and agree to assoclate themselves in a ﬁu:ldfmmm in accordance with the Florida Uniform
conditi

Partnership Law, on the terms and subject to ons set below:
ARTICLE ONE
ORGANIZATION
Name
1.0t The activittes and businesa of the partnership shall be conducted under the name & & P

Associates, General Partnership (the “Partnership*} in Florida, and under any variations of this name
that may be necessary to comply with the laws of other states within which the Partnership may do
buslness or make investments. .

Organization
1.02 The Parinership shall be orgenized as a general E:;mership under the Uniform
Partnership Law of the state of Florida, Following the execution of this Agreemen, the partners shall
execute of cause to ba executed and filexd any documents or instruments with such authorities that may

be necessary or appropriate from time to time to comply with all requirements for the qualification of the

Partnership as & general partnership in any jurisdiction,
pasa e Plgu of Business and Mailing Address

1.03 The principle glm:e of business and mailing address of the Partnership shall be located at
6550 North Federal ll-:ghwa » Suite 210, Ft. Lauderdale, FL. 33308, or any such place or places of business
that may be designated by the Managing General Partners.

1 S&P Assoclates, General
Partnership



ARTICLETWO
PURPOSE OF THE PARTNERSHIP
By Consent of Pariners
%J?tlhout prior wﬂmg ;?;Il arljt.t;eas enguge in any business except as provided in this Agreement

202 The general purpnsa of the Partnership is to invest, in cash or on margin, in all types of
marketplace securities, including, without Hmitation, the purchase and sale of and dealing in stocks,
bonds, notes and evidences in indebtedness of any person, firm, enterprise, co tion or association,
whether domestic or foreign; bills of exchange and commercial paper; any and all other securities of any
kind, nature of description; and gold, silver, grain, cotton or other commodities and provisions usually
dealt in on exchanges, on the over-the-counter market or otherwise. In general, without limitation of the

- above securities, to conduct any commodites, future contracts, precious mental, options end other

investment vehicles of whatever nature. The Partnership shall have the right to allow OR TERMINATE
a gpecific broker, or brokers, as selected by fifty-one (51) Percent in interest, not in numbers, of the
Pariners, and allow such broker, or brokers, AS SELECTED BY FIFTY-ONE PERCENT (51%) IN
INTEREST, NOT IN NUMBERS, OF THR PARTNERS, to have discretionary investment powers with the
investment funds of the Partnership. '
ARTICLE THREE
DURATION
Date of Organization

301 ‘The Partnership shall begin on January 1, 1993 and shall continue until dissolved as
specifically provided in this Agreement ar by applicable law.

ARTICLE FOUR
CAPITAL CONTRIBUTIONS
Initial Contributions
4.01 The Partners acknowledge that each Partner shall be oblipated to contribute and will, on
demand, contribute to the Partnership the amount of cash set out opposite the name of erch Partner on
Exhibit A as an initial capital contribution.
Additional Contributions
402 No Partner shall be required to conhibute any capital or lend any funds to the
Partnership except as provided in Section 4.01 or a3 may otherwise be agreed on by all of the Partners.
Contributions Secnred
403 Each Partner grants to the Managing General Partners a lient on his or her interest in the
Partnership to secure payment of all contributions and the performance of all obligations required or
permitted under this agreement.
No Pricrity
'No Partner shalt have any priority over analbthe: Partner as to allocations of profits,

404
losses, dividends, distributions or returns of capital contributions, and no Partner shall be entitled to
withdraw any part of their capital contribution without at least THIRTY (30) DAYS written notice.

2 S&P Assoclates, General
Partnership
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Capital Accounts

405 An individual capital account shall be maintained for each Partner. The capital account
shall consist of that Partner’s initial capital contribution:

a. increased by his or her additional contributions to capital and by his er her share of
Partnership profits transferred to capital; and

b decreased by his or her share of partnership losses and by distributions to hitn or her in
reduction of his or her capital.

No Interest on Capital
No Partner shall be entitfed to interest on his ot her contribution to capital of the Partnership,
ARTICLE FIVE
ALLOCATIONS AND DISTRIBUTIONS
A Allacation of Profits and Losses

501 The capital paing, capital losses, dividends, interest, margin interest expense, and afl
other profits and losses atiributable to the Partership shall be allccated among the Partners IN THE
RATIO BACH PARTNER'S CAPITAL ACCOUNT BEARS TO THE AGGREGETE TOTAL CAPITAL
CONTRIBUTION OF ALL THE PARTNERS ON AN ACTUAL DAILY BASIS COMMENCING ON THE
DATE OF EACH PARTNER'S ADMISSION INTO THE PARTNERSHIP AS FOLLOWS: TWENTY
FERCENT (20%) TO THE MANAGING GENERAL PARTNERS AND EIGHTY PERCENT (80%) TO THE
PARTNERS.

DISTRIBUTIONS

5.02 Distributions of PROFITS shall be made at least once per year, and may be made at such
other time as the Managing General Partners shall in their sole discretion deterntine, and upon the
Partnership’s termination. Partners shall also have the elaction to receive such distributions within ten
(10} days after the end of each calender quarter, or to have such distributions remain in the Partmership,
thus inc\‘%&m&s capital contribution, CASH FLOW SHALL BE DISTRIBUTED AMONG
ALL THE P , IN RATIO EACH PARTNER'S CAPITAL ACCOUNT BEARS TQ THE
AGGREGATE TOTAL CAPITAL CONTRIBUTION OF ALL THE PARTNERS ON AN ACTUAL DAILY
BASIS COMMENCING ON THE DATE OF EACH PARTNER'S ADMISSION INTO THE
PARTNERSHIP, FOR ANY FISCAL YEAR AS POLLOWS: TWENTY PERCENT {20%) TO THE
MANAGING GENERAL PARTNERS AND EIGHTY FER%ENT (80%) TO THE PARTNERS.
ARTICIE S

OWNERSHIP OF PARTNERSHIP PROFERTY
Title to Parinership Property

6.1 All property acquired by the Partnership shall be owned by and in the name of the
Partnership, that uu?mrship being subject to the other terms and r.‘t'nu'.lit:innl;y of this Agteement. Each
Partner ex&rﬁssly waives the right o require partition of any Partnership property or any part of it. The
Partners shall execute any documents that may be necessary to reflect the Pamem‘:u;gs ownership of its
asaets and shall record the same in the public offices that may be necessary or desirable in the discretion
of the Managing General Pariner.

ARTICLE SEVEN
FISCAL MATTERS
Title o Partnership Property
Accounting

3 S&P Associates, General
Partnership
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701 W and accurate inventory OF THE PARTNERSHIP shall be taken BY THE
MANAGING L PARTNERS, and a complete and accurate statement of the condition of the
Parmership shall be made and an accounting among the Partners shall be MADE ANNUALLY per fiscal
ar BY A& INDEPENDENT CERTIFIED PUBLIC ACCOUNTING FIRM. NOT LATER THANﬁLN’BTY
53) DAYS AFIER THE END OF THRE PARTNERSHIPS FISCAL YEAR THE FARTNERSHIF'S
INDEPENDENT PUBLIC ACCOUNTING FIRM SHALL TRANSMIT TO THE PARTNERS A COPY COF
THE CURRENT PARTNERSHIP TAX RETURN TOGETHER WITH FORM K-1. The profits and losses of
the preceding year, to the extent such shall exdst and shall not have been divided and paid or distributed
reviously, shall then be divided and paid or distributed, or otherwise retained by the agreement of the
artners, Distributions SHALL BE made at such time(s) as the General Managing Partners shall in their
discretion deem necessary and appropriate.

Fiscal Year
7.02 The fiscal year of the Partnership for both accounting and Federal income tax purposss
shall begin on January 1 of each year.
Books a.nd Records
703 PROPER AND COMPLETE BOOKS OF ACCOUNT OF THE BUSINESS OF the

Partnership shall be KEFT BY THE MANAGING GENERAL PARTNERS AND maintained at the offices
of the Partxershiﬂl.al’mﬁer books and records shall be with reference to all Partnership transactions.
or

Each Partner or er authorized representative have access to AND THE RIGHT TO AUDIT
AND {OR REVIEW the Partnership books and records at all reasonable times during business hours.
Method of Accounting
704 The books of account of the Partnership shall be kept on a cash basis.
All tent: for offi e i fi fees and

7.05 | rents, payments for office s es, premiums for insurance, essional

disbursements, and othérpexpanses incidental t:gp&m Partnership business sbam paid out of the

Partnership profits of capital and shall, for the of this Agreement, be considéred ordinary and

necessary expenses of the Partnership deductible determination of ret profits,

ARTICLE EEGHT
MANAGEMENT AND AUTHORITY
Management and Control

8.01 Exce]‘fal a8 express'l!sﬁmvided in the Agreernent, the management and control of the day-

" to-day operations of the Partnership and the maintenance of the Partnership property shall rest

exclusively with the Managing General Partners, Michael D. Sullivan and Greg Powell. Except as
provided in Article FIVE Section 5.01, the Managing General Partners shall receive no salary or other
compensation for their services as such. The Managing General Partners shall devote as much time as
they deem recessary or advisable to the conduct and sy jon of the Partnership’s business. The
Managing General Pariners may engage in any activity for personal profit or advantage without the
ennsent of the Partners. ‘

Powers of Managing General Partners
8.2 The Managing General Partnets are authorized and empowered to out and

implement any and all purposes of the Partnership. In that connection, the powers of the General
Managing Partners shall mclude but shall not be limited to the following:

4 S&P Associates, General
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2 to engage, fire or terminate personnel, attorneys, accountants or other persons that may be -

cdeemed niecessary or advisable

b. to open, maintain and close bank or investment accounts and draw checks, drafts or other orders
for the payment of money

c to borrow money; to make, issue, accept, endorse and execute I‘l::x-f:n'ﬂissa::n-y notes, drafts, loan
agreemﬁ:ts and other iémh'ummts and Eeyyvidem.efs of mlilebtﬁ:ces; on behalf of tlutigmers}ﬁp; and to
secure the payment of indebtedness mortgage, hypothecation, pledge or o assignment ot
maﬂ?g;mmt of security interests in all or any part of the property tl'ten%wigd or subsequently acquired
by the Partnership.

4. to take any actions and to incur any expense on behalf of the Partnership that may be necessary

or advisable in connection with the conduct of the Partnership’s affairs.

e. to enter into, make and perform any contracts, agreements and other undertakings that may be
deemed necegsary or advisable for the conducting of the Partnership’ s affairs

£ to make such elections under the tax laws of the United Stated and Florida regarding the
treatment of iterns of Partnership income, gain, loss, deduction or credit and all other matters as they

deem appropriate or necessary.

X TO ADMIT PARTNERS INTO THE PARTNERSHIF NOT EXCEEDING ONE HUNDRED AND
FIFTY (150) PARTNERS UNLESS THE PARTNERS HAVE APPROVED PURSUANT TO SECTION 14.04
THE ADMISSION INTO THE PARTNERSHIF OF MORE THAN ON HUNDRED AND FIFTY (150)
PARTNERS.

Restrictions on Pastners
8.03 Without the prior consent of the Managing General Partners or all of the other partners,
no other Partner may act on of the Partnership tﬁ) borrow or lend money; (if) make, deliver or

a any commercial paper; (iil} execute any mortgage, security agreement, bond or lease; or (iv)
pmseorseﬂanypmpertyﬁomrof&lehr;l:ymhi;.ﬂg Y

Meetings of the Pariners

804 The Fariners shall hold regular quarterly meetings on the 3rd Tuesday during the
months of January, April, July, and October at 1:00 p.m. at the principle office of the Partnership. In the
event such Tuesday falls on a declared Holiday, such meeting will take place the next following business
day. In addition ({ﬁy-one percent (51%) in interest, not in numbets, of the Partners may call a special
meeting  to be held at any time after the giving of twenty (20) days’ notice to all of the Partners. Any
Partner may waive notice of or attendance at any meeting of the Pariners, may attend by telephone or
any other electronic communication device, or may execute a signed written consent to representation by
another Pariner or representative. Atthe ing, Partners WILL REVIEW THE ENGAGEMENT WITH
THE l’lARb'L‘r:ERSI-ﬁe%I;JgY BROKER&ER B KftlglgND shall transact any business that ma};_
roperly be breught e meeting, the Partners esignate someone to regular minutes o
gll ﬁr pmneedinggs. the minutes shall be placed in the minute b'galutbf the Mersk}?i;?

Action without Meeting

8.05 Any action required by statute or by this Agreement to be taken at a meeting of the
Partnersoranyad!anthatmaybetu.kznatameeﬁnH:ftheParmmmaybetakmwithuutau?:eghngifa
consent in writing, setting forth the action taken or to be taken, shall be signed by all of the Partniers
entitled to vote with respect to the subject matter of the consent. That consent shall have the same force
and effect as a unanimous vote of the Partners. Any signed tonsent, or a signed copy thereof, shall be
placed in the minute book of the Parinership.

Death, Removal ox Appointment of Managing General Pariner

5 S&P Assoclstay, General
Partnership
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B.0§ ANY MANAGING GENERAL PARTNER MAY BE REMOVED WITH OR WITHOUT
CAUSE AS DETERMINED BY THE AFFIRMATIVE VOTE OF FIFTY-ONE PERCENT (51%) in interest,
ot in numbers, of Partners. In the event of any such removal, the removed Managing General Pariner
shall not be relieved of his obligations OR I..IXBILIITES to the Partnership and to the other Partners
resulting from the events, actions, or transactions occurring during the peried in which such remove
Managing General Pariner served as a Managing General Partmer, From and after the effective date of
such removal, however, the removed General Partner may be deemed to be a Partner, shall
Forfeit all rights and obligations of a Mm-ua%g eral Partner, and ghall have the same rights
and obligations as a Partner, A MANAGING GENERAL PARTNER SHALL BE APPOINTED BY THE
AFFIRMATIVE VOTE OF FIFTY-ONE PERCENT (51%) IN INTEREST, NOT IN NUMBERS, OF THE
PARTNERS. THB PARTNERSHIP SHALL HAVE AS MANY MANAGING GENERAL PARTNERS AS

‘THE PARTNERS BY THE AFFIRMATIVE VOTE OF FIFTY-ONE (51%) IN INTEREST. NOT IN

NUMBERS, OF THE PARTNERS SHALL DETERMINE TO BE IN THE BEST INTEREST OF THE
PARTNERSHIP, ON THE DEATH CR INCOMPETENCY OF A MANAGING GENERAL PARTNER,
ANY CO-MANAGING GENERAL PARTNER SHALL CONTINUE AS THE MANAGING GENERAL
PARTNER OR, IF THERE SHALL BE NO CO-MANAGING GENERAL PARTNER, THEN THE
FARTNERS SHALL, WITHIN TEN (10) DAYS OF SUCH DEATH OR DECLARATION OF
INCOMPETENCY, APFOINT A NEW MANAGING GENERAL PARTNER IN ACCORDANCE WITH
THE TERMS PROVIDED IN THIS AGREEMENT.
. ARTICLE NINE

TRANSFERS AND ASSIGNMENTS
No Transfer of Asslgnment Withoat Consent

8.01 No Partner’s interest may be transferred or assigned without the express written consent
of fifty-one percent (51%) in interest, not in number, of the Partners provided, howaver, that a Partrier's
interest may be transferred or assigned to a party who at the time of the transfer or assignment is a
Partner.  Any transferee or assignee to whom an interest in the Partnership has been transferred or
assigned and who is not at the fime of the transfer or assignment to a party te this Agreement shall be
entitled to receive, in accordance with the terms of the transfer or assi t, the net profits to which the
assigning Partner would atherwise be entitled. Except as provided in the preceding sentence, the
transferee or assignee shall not be a Partner and shall not have any of the rights of the Pardrter, unless and
until the transferee or assignee shall have (i) received the approval of the Pariners as provided IN THIS
AGREEMENT, and (i) aceepted and assumed, in writing, the terms and conditions of this Agreement.

Death or Incompetency of Parteer

9.02 Neither the death or inco of a Partner shall cause the dissolution of the
Partnership. On the death or incompetency of any Partner, the Partnership business shall be continued
and the surviving Partners shall have the option to allow the assets of the deceased or incompetent
Pattner to continue in the deceased or incompetent Fartner's HEIR'S OR SUCCESSOR'S place, or o
teml.i.natfu&e deceased or incompetent partner's interest and return to the estate his or her interest in the
parinership. .

B. Tt the surviving Pariners elect to allow the estate of a deceased Partner to continue in the
déceased Patiner's place, the estate shall be bound by the terms and provisions of this Agreement.
However, in the event that the interest of a deceased Partners does niot pass in trust or passes to more
than one heir or devices or, on termination of a trust, is distributed to more than one beneficiary, then the
Partnership shafl have the right to terminate immediately the decsased Pariner's interest in the
Partnership. In that event, the Partnership shall return to the deceased Partner’s heirs, devises or
ginueﬁcunf' jes, mﬁgih, the value of the Parnership interest as calculated in ARTICLE ELEVEN as of the
of termina .

Withdeawals of Partners
9.03 Any Partner may withdraw from the Parinership at any given time; provided, however,
that the withdrawing Partner shall give at least thirty (30) days written notice. THE PARTNERSHIP

SHALL, WITHIN THIRTY (30) DAYS OF RECEIVING NOTICE OF THE PARTNER’S WITHDRAWAL,
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PAY the withdrawing Partner, in cash, the value of his or her Partnership interest as calewlated in

ARTICLE ELEVEN as of the date of withdrawal. the withdrawing Partner or his or her legal

mﬁaﬁv& shall execute such documents and take further actions es shall reascniable be required to
ate the termination of the withdrawing Pariner's interest in the Partnership.

ARTICLE TEN
TERMINATION OF PARTNERS
Events of Defanlt
10m The following events shall ba deemed to be defaults by a Partner:

a the failure to. make when due any contzibution or advance required to be made under the terms
of this agreement and continui H'mtg:hm‘ for & period of ten (10) days after written notice of the
fallure from the Managing general Partners,

b, the violation of any of the other provisions of thia Agreement and failure to remedy or cure fat
violation within (10} days after written notice of the failure from the Managing General Parmers.

3 THE INSITIUTION OF PROCEEDINGS UNDER ANY LAW OF THE UNITED STATES OR OF
ANY STATE FOR THE RELIEF OF DEBICRS, FILING A VOLUNTARY PETITION IN BANKRUPTCY
OR FOR AN ARRANGEMENT OR REORCANIZATION OR ADJUDICATION TO BE INSOLVENT OR
A BANKRUFT, MAKING AN ASSIGNMENT FOR THE BENEFIT OF CREDITORS.

d. SUFFERING TO BE SEIZED BY A RECEIVER, TRUSTEE, OR OTHER OFFER APPOINTED BY
ANY COURT OR ANY SHERIFF, CONSTABLE, MARSHALL OR OTHER SIMILAR GOVERNMENT
OFFICER, UNDER LEGAL AUTHORITY, ANY SUBSTANTIAL PORTION OF ITS ASSETS OR ALL OR
ANY PART OF ANY INTEREST THE PARTNER MAY HAVE IN THIS PARTNERSHIP AND SUCH IS
HELD IN SUCH OFFICER'S POSSESSION FOR A PERIOD OF THIRTY (30) DAYS OR LONGER.

e the appointment of a receiver for all or substantislly all of the Partner’s assets and the Eailure to
have the recetver discharged within ninety (90) days after the appointment.

£ the bringing of any legal action against the Pariner by his or her creditor(s), resulting m litigation
that, in the opi.tu%n if the General Managing Partners or {ifty-one (51} percent in irderest, not in numbers,
of the other Partniers, weates a real and substantlal risk of involvement of the Parinership property.

g THE COMMITTING OR PARTICIFATION IN AN INJURIOUS ACT OF FRAUD, GRCSS
NEGLECT, MISREPRESENTATION, EMBEZZLEMENT OR DISHONESTY AGAINST THE
PARTNERSHIP, CR COMMITTING OR FARTICIPATING IN ANY OTHER' INJURIOUS ACT OR
OMISSION WANTONLY, WILLFULLY, RECKLESSLY, OR IN A MANNER WHICH WAS GROSSLY
NEGLIGENT AGAINST THH PARTNERSHIF, MONETARTY OR OTHERWISE, OR BEING
CONVICTED OF ANY ACT OR ACTS CONSTITUTING A FELONY OR MISDEMEANOR, OTHER
THAN OI'RAFF FIC VIOLATIONS, UNDER THE LAWS OF THE UNITED STATES OR ANY STATE
THEREOF.

1002 On the occurrence of an event of a default by a Partner, fifry-one (51} percent in interest, not in
numbers, or mote of the other Pattners shall hava the right to elect to terminate the interest of the
defaulting Partner without affectingaa termination of the Partnership. This election may be made at any
time within one (I} year from the date of default, on giving the defaulting Partner five (5) days written
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'Partmership by the default of the d

notice of the election, ed the default is continuing on the data the natice is glven. The defaulting
Partner’s interest shall be returned to hira or her in accordance with the provisions of ARTICLE ELEVEN
OF THIS AGREEMENT.

The defaulting Partner’s Partnership interest shall be reduced by the aggregate amount of any
outstanding debts of the dnhulm;zrflmll to the Partnership and also by allsgramagm caused to the

ting Partner,

On return to the defaulting Partrier of his or her interest in the Partmership, the defaulting Partner
ghall have no further interest in the Partnership or its business or assets and the defaulting Partner shall
execute and deliver as required any assignments or other instruments that may be necessary to evidence
and fully AND effectively transfer the interest of the defaulting Partner i the non-defaulting Partners. If
the appropriate instruments are not delivered, after notice by the Managing General Partner that the
interest is available to the defauiting Partner, the Managing General Partner may tender of the
interest to the defaulting Pariner and execute, as the defaulting Partner's POWER OF A , Bny
instruments AS ABOVE REFERENCED. All parties agree that the General Managing Partners shall not
have any individual Hability for any actions in connection HERETO.

No assignment, transfer OR TERMINATION of a defaultirig Partner’s INTEREST as provided in
this Apreement shali relieve the defaulting Pariner from any personal liability for outstanding
indebtedness, liabilities, liens or obligations relating to the Partnership that exist on the date of the
asslgnment, transfer OR TERMINATION. The default of any Pariner under Agreement shall not
relieve any other Pattnar from his, her or its interest in the Partnership. '

Foreclosure for Default

10.03 If a Partner is in defauit under the terms of this ment, the lien provided for in
Article four, Section 403 may be foreclosed by the Managing General Partner at the option .of fifty-one

(51) percent IN INTEREST, NOT IN NUMBERS, of the non-defaulting Partners.
Transfer by Atfamey-in-Fact

10.0¢ Each Partner makes, constitutes, and appoints the Managing General Partnters as the

Partnet’s attorney-in-fact in the event that the Partner becomes a defaulting Partner whose interest in the
Parinership hes been forecosed in the manner prescribed in this Article Ten. On foreclosure, the
Manzaging General Pariners are authorized and allowed to execute and deliver a full assignment or other
transter of the defaulting partnier's interest in the Partnership and at the Managing Generzl Partners shall
have no Hability to any person for making the assignment or transfer.

Additional Effects of Defanlt

10,05 Pursuit of any of the remedies permitted by this Article Ten shall not preclude pursuit of
any other remedies allowed by law, nor shall pursuit of any remedy provided in this Agresment
constifute a forfeiture or waiver of any amount due to the PARTNERSHIP OR. remaining pariners or of
any damages accruing to IT OR them by reason of the violation of any of the terms, provisions and
covenants contained in this Agreement.

ARTICLE ELEVEN
VALUATION OF PARTNERSHIP INTERESTS
" Putchase Price of Parinership Interests

11.0m The full purchase price Ofﬂ'lelel‘Bhip interest of a deceased, incompetent, withdrawn
ot terminated Partner shall be an amount equal o the Partner’s capital and income accounts as the appear
on the Partnership books on the date of death, inoompetencs, -wil al or termination and adjusted to

include the Partmer's distributive share of any Parinership net profits or losses not previously credited to.
any ]l; pro pre

or charged against the income and capital accounts, In determining the amount payable under this
Section, no value shall be attributed to the goodwill of the Partnership, and adequate provision shall be
make for any existing contingent liabilities of the Partnership, -

ARTICLE TWELVE

TEERMINATION OF THE PARTNERSHIP
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Termination Events

1201 The Parinership SHALL be terminated AND DISSOLVED UPGN THE FIRST TO
OCCUR OF THE FOLLOWING:

a. UPON THE SALE OF ALL OR SUBSTANTIALLY ALL OF THE ASSETS OF THE
PARTNERSHIF, UNLESS SUCH ASSETS ARE REFLACED BY SIMILAR ASSETS WITHIN A
REASONABLE TIME FOR THE PURPOSE OF CONTINUING THE PARTNERSHIP BUSINESS;

b. . atany time on the WRITTEN affirmative vote of AT LEAST fifty-one (51) percent in interest, not
in numnbers, of the Partners; AND

c. except a5 otherwise provided in this Agreement, on the occurrenice of any other event that under
the Uniform Partnership Law would require the dissolution of general Partnership.

Distribution of Assets

1202 On termination, the Parinership’ business shall be wound up as timely as in practical
under the circumstances; the Parinership’s assets shall be applied as follows: (1) first to payment of the
outstending Partnership liabilities; (i) then to a return of the Partner's capital in accurdgnce with their
Parinership interests, remainder chall be distributed according to the terms of Articde Five;
provided, however, that Managin iMGmeral Partners may setain a reserve in the amount they
determine advisable for any contingent liabi rg until such time as that liability is satisfied or di ed.
If the Pariner’s capital has been returned, the balarnwe of the reserve shall be in
accordance with Attidle Five, otherwise, capital shall be returned in accordance with their Parmership
interests, and then any remaining sums be distributed in accordance with Article Five.

ARTICLE THIRTEEN
AMENDMENTS
In Wrifing
1301 Subject to the provisions of Arude 8.01 and 8.02, this Agreement, except with respect to

vegted rights of any Partner, may be amended or modified in writing at any time by the agreement of
Pariners owning collectively at least fifty-one (51 percent in inferest, not in numbers, in the Partnership.

ARTICLE FOURTEEN
MISCELLANEOUS
Pariners

14,01 THE PARTNERSHIP MAY ADMIT AS A PARTNER ANY CORPORATION,
INCLUDING AN BLECTING SMALL BUSINESS CORPORATION (S CORPORATION") AS THAT
TERM IS DEFINED IN THE INTERNAL REVENURE CODE OF 1986, AS AMENDED (“IRC"), CERTAIN
EMPLOYEE BENEFII PLANS INCLUDING PENSION PLANS, AND CERTAIN TAX EXEMPT
ORGANIZATIONS, INCLUDING INDIVIDUAL RETIREMENT ACCOUNTS ("IRA™), AS DEFINED IN
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THE IRC. IT WILL BE THE OBLIGATION OF ANY CORPORATE, BENEFIT PLAN, OR TAX EXEMPT
ENTITY PARINER TO COMPLY WITH ALL STATE AND FEDERAL LAWS, RULES AND
REGULATIONS GOVERNING ITS EXISTENCE AS IT RELATES TO BECOMING A PARTNER IN THE
PARTNERSHIF. WHETHER OR NOT AN ENIITY CAN BECOME A PARTNER OF THE
PARTNERSHIP, WILL DEFEND UPON ITS CHARACTER AND LOCAL LAW. EACH PARINER, IF
NOT AN INDIVIDUAL, SHOULD CONSULT WITH THEIR OWN ATTORNEY AS TO ANY
LIMITATIONS OR QUALIFICATIONS OF BEING A PARTNER IN THE FARTNERSHIP. THE
PARTNERSHIP SHALL HAVE NO DUTY TO INQUIRE AND SHALL HAVE THE RIGHT TO ASSUME
THAT ANY ENTITY AFPLYING AND BECOMING A PARTNER IN THE PARTNERSHIP IS IN FACT
UNDER_ITS GOVERNING LAWS, ENTITLED TO BE A PARTNER IN THE PARTNERSHIP. THE
PARTNERSHIP SHALL HAVE NO DUTY TO INQUIRE AND SHALI, HAVE THE TIGHT TO ASSUME
THAT ANY ENTITY APPLYING AND BECOMING A PARTNER IN THE PARTNERSHIP 1S IN FACT
UNDER ITS GOVERNING LAWS, ENTITLED TO BE A PARTNER IN THE FARTNERSHIP.

FURTHERMORE, A PARTNER , IF OTHER THAN AN INDIVIDUAL, WILL BH
REQUIRED TQ DESIGNATE TO THE MANAGING GENERAL PARTNER PRIOR TO ADMITTANCE
IN THE PARTNERSHIP, A PERSON UPON WHOM ALL NOTICES RELATING TQO THE
PARTNERSHIP AND SHALL BE THE ONLY PERSON ON BEHALF OF THE PARTNER THE
PARTNERSHIF WILL BE REQUIRED T() BE BOUND BY AND COMMUNICATE WITH WHEN
NECESSARY. FURTHERMORE, AND IN THIS REGARD, ALL DISTRIBUTIONS TO BE MADE TQ THE
PARTNER FURSUANT TO THIS SECTION AND THIS AGREEMENT SHALL BE MADE ONLY TO
THE PARTNER'S REPRESENTATIVE, IF NOT AN INDIVIDUAL, AND THE PARTNERSHIF SHALL
NOT BE OBLIGATED TO MAKE DISTRIBUTIONS TO ANY OTHER PERSON WHO HAS AN
INTEREST IN A PARTNER. PAYMENT TO SUCH PARTNER'S REPRESENTATIVE SHALL
EXTINGUISH ALL LIABILITIES THE PARTNERSHIP MAY HAVE TO SUCH PARTNER.

IRA ACCOUNTS

14,02 NOTICE IS HEREBY GIVEN TO ANY PARTNER CONSISTING OF AN IRA ACCOUNT THAT
THE PARTNERSHIP IS NOT ACTION AS A FIDUCIARY ON BEHALF OF THE IRA ACCOUNT.

LIMITATIONS ON LIABILITY

1403 THE PARTNERS SHALL HAVE NO LIABILITY TO THE PARTNERSHIP OR TO ANY OTHER
PARTNER FOR ANY MISTAKES OR ERRORS IN TUDGMENT, NOR FOR ANY ACT OR OMISSIONS
BELIEVED IN GOOD, FAITH TO BR WITHIN THE SCGFE OF AUTHORITY CONFERRED BY THIS
AGREEMENT. THB PARTNERS SHALL BE LIABLE ONLY FOR ACTS AND/OR OMISSIONS
INVOLVING INTENTIONAL WRONGDOING, FRAUD, AND BREACHES OF FIDUCIARY DUTIES OF
CARE AND LOYALTY. ACTIONS OR OMISSIONS TAKEN IN RELIANCE UPON THE ADVICE OF
LEGAL COUNSEL APFROVED BY FIFTY-ONE PERCENT (51%) IN INTEREST, NOT IN NUMBERS, OF
THE PARTNERS AS BEING WITHIN THE SCOPE CONFERRED BY THIS AGREEMENT SHALL BE
CONCLUSIVE EVIDENCE OF GOOD FAITH; HOWEVER, THE PARINERS SHALL NOT BE
REQUIRED TO PROCURE SUCH ADVICE TO BE BNTITLED TO THE BENEFIT OF THIS SECTION.
THE PARTNERS HAVE THE RESPONSIBILITY TO DISCHARGE THEIR FIDUCIARY DUTIES OF
CARE AND LOYALTY AND THOSE ENUMERATED IN THIS AGREEMENT CONSISTENTLY WITH
THE OBLIGATION OF GOQD FAITH AND FAIR DEALING.

Additiona? Pariners

1404 THE PARTNERSHIP MAY ADMIT UP TO ONE HUNDRED AND FIFTY (150) PARTNERS
INTO THE PARTNERSHIP IN ACCORDANCE WITH SECTION 802, THE PARTNERSHIP SHALL
HAVE THE RIGHT TO ADMIT MORE THAN ONE HUNDRED AND FIFTY (150) PARTNERS INTC
‘THE PARTNERSHIF ONLY BY THE EXPRESS WRITTEN.CONSENT OF FIFTY-ONE PERCENT (51%})
IN INTEREST, NOT IN NUMBER, OF THE FARTNERS. ANY NEW OR ADDITICNAL PARTNER
SHALL ACCEFT AND ASSUME IN WRITING THE TERMS AND CONDITIONS OF THIS
AGREEMENT.

SUITABILITY
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1405 EACH PARTNER REPRESENTS TO THE PARTNERSHIP THAT IF THE PARTNER 1S NOT AN
ACCREDITED INVESTOR, AS DEFINED IN THE SECURITIES ACT OF 1933, AS AMENDED (THE
“ACT") {AS DEFINED BELOW), THAT THEY WILL NOTIFY THE MANAGING GENERAL PARTNERS
IN WRITING WITHIN TEN (10} DAYS FROM THE DATE OF THAT PARTNER'S ADMISSION INTO
THE PARTNERSHIP, AN ACCREDITED INVESTOR AS DEFINED IN THE ACT IS: A NATURAL
PERSCN WHO HAD INDIVIDUAL INCOME OF MORE THAN $200,000.00 IN EACH OF THE MOST
RECENT TWO (2) YEARS OR JOINT INCOME WITH THEIR SPOUSE IN EXCESS OF $300,000.00 IN
EACH OF THE MOST RECENT TWD {2) YEARS AND REASONABLY EXPECTS TO REACH THAT
SAME INCOME LEVEL FOR THE CURRENT YEAR; A NATURAL PERSON WHOSE INDIVIDUAL
NET WORTH (LE, TOTAL ASSETS IN EXCESS OF TOTAL LIABILTITES), OR JOINT NET WORTH
WITH THEIR SPOUSE, AT THE TIME OF ADMISSION INTQ THE PARTNERSHIP 15 IN EXCESS OF
$1,000,000.00; A TRUST, WHICH TRUST HAS TOTAL ASSETS IN EXCESS OF $5,000,000.00, WHICH IS
NOT FORMBD FOR THE SPFECIFIC PURPOSE OF ACQUIRING THE PARTNERSHIF INTEREST
HEREIN AND WHOSE INVESTMENT 15 DIRECTED BY A SOPHISTICATED PERSON WHC HAS

‘SUCH KNOWLEDGE AND EXFERIENCE IN FINANCIAL AND BUSINESS MATTERS THAT HE. IS

CAPABLE OF EVALUATING THE MERITS AND RISKS INVOLVED IN BECOMING A PARTNER;
ANY ORGANIZATION DESCRIBED IN SBCTION S01{c}{3) OF THE IRC, CORPORATION,
MASSACHUSETTS OR SIMILAR BUSINESS TRUST, OR PARTNERSHIP, NOT FORMED FOR THE
SPECIFIC PURPOSE OF ACQUIRING THE PARTNERSHIP INTEREST HEREIN, WITH TOTAL ASSETS
IN EXCESS OF §5,000.000.00; ANY PRIVATE BUSINESS DEVELOPMENT COMPANY AS DEFINED IN
SECTION 3a}2) OF THE ACT OR ANY SAVINGS AND LOAN ASSOCIATION OR OTHER
INSTITUTION AS DEFINED IN SECTION 3(a¥5) (A) OF THE ACT, WHETHER ACTING IN ITS
INDIVIDUAL OR FIDUCIARY CAPACITY; ANY BROKER-DEALER REGISTERED PURSUANT TO
SECTION 15 OR SECTION 2(13) OF THE ACT; ANY INVESTMENT COMPANY REGISTERED UNDER
THE INVESTMENT COMPANY ACT OF 1940 OR A BUSINHSS DEVELOPMENT COMPANY AS
DEFINED IN SECTION 2(a}48) OF THE ACT; ANY SMALL BUSINESS INVESTMENT COMPANY
LICENSED BY THE US. SMALL BUSINESS ADMINISTRATION UNDER SECTION 301(c) OR (d) OF
THE SMALL BUSINESS INVESTMENT ACT OF 1958; ANY PLAN ESTABLISHED AND MAINTAINED
BY A STATE, ITS POLITICAL SUBDIVISION, OR ANY AGENCY OR INSTRUMENTALITY OF A

-§TATE OR IS POLITICAL SUBDIVISIONS, FOR THE BENEFIT OF ITS EMPLOYEES, [F SUCH PLAN

HAS TOTAL ASSETS IN EXCESS OF $5,000,000; ANY EMPLOYEE BENEFIT PLAN WITHIN THE
MEANING OF THE EMPLOYEE RETIREMENT INCOME SECURITIES ACI OF 1974, IR THE
INVESTMENT DECISION IS MADE BY A PLAN FIDUCIARY, AS DEFINED IN SECTION 3(21) OF
SUCH ACT, WHICH IS EITHER A BANK, SAVINGS AND LOAN ASSQCIATION, INSURANCE
COMPANY, OR REGISTERED INVESTMENT ADVISOR, OR IF THE EMPLOYEE BENEFIT PLAN HAS
TOTAL ASSETS IN EXCESS OF $5,000,000.00, OR, TF A SELF-DIRECTED FLAN, WITH INVESTMENT
DECISIONS MADE SOLELY BY PERSONS THAT ARE ACCREDITED INVESTORS; AND, ANY
ENTITY WHICH ALL OF THE EQUITY OWNERS ARE ACCREDITED INVESTORS AS DEFINED
ABOVE. .

Nofices

1406  Unless oﬂtmkud herein, any notice or other communication herein required or
permitiad to be given be in writing and may be personally served, telecopies, telexed or sent by
United States mail and shall be deemed t have been given when delivered in person, or upon receipt of
telecopy ar telex or three (3) business days after depositing it in the United States mail, registered or
certified, when postage ald and properly addressed. For purposes thereof, the addresses of the
parties hereto are as set in Exhibit “A” and may be changed if specified in writing and delivered in

. accordance with the terms of this Agreement.

FLORIDA LAW TO AFFLY

1407 THIS AGMT SHALL BE GOVERNED BY, AND SHALL BE CONSTRUED IN
ACCORDANCE WITH, THE LAWS OF THE STATE OF FLORIDA WITHOUT REGARD TO THEB
PRINCIPLES OF CONFLICT OF LAWS.

11
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Disputes

14.08 The Pariners shall make a good faith effort to setfle any dispute or claim arising under
this Agreement. I however, the Partners shall fall to resolve a dispute or claim, the Partners shall
submit it to arbifration before the Florida office of the American Arbltration Association. In
arbitration, the Federal rules of Civil Procedure and the Federal rules of Evidence, as then existing, shall
apply. Judgment on any arbitration awards may be entered by any court of competent jurisdiction.

Headings
1409 Section headings used in this Agreement are included herein for convenience or

reference only and shall not constitute & part of this Agreement for any other purpose or be given any
substantive effect,

Farties Bound
1410 This Agreement shall be binding on and inure to the benefit of the parties hereto and
their ::'gecﬁve heirs, executors, administrators, legal representatives, successors and assigns when
permitted by this Agreement.

Severability
1411 In case any one or more of the provisions contained in this Aiﬁ::ement shall, for any
veason, be held invalid, illegal or unenforceable in an{Nr?ﬁelgt, that invalid, illegal or unenforceable
provislons shall not affect any other provision contained AGREEMENT.

Counterparts
1412 This Agreement and any amendments, walvers, consents or supplements may be

executed in any number of counterparts each of which when so executed and delivered shall be deemed
an original, but all such counterparis together shall constitute by one and the same instrument,

. Gender and Number ) _
14.13 Whenever the context shall require, all words in &ﬁvgﬁ\sgremt in the male gender shall
be deemed to include the female ar neuter gender AND VICE A, AND all singular words shall
incude the plural, and all plural works shall indude the singular,
. Frior Agreements Superseded .
14.14 This Agreement supersedes an: understandings or written or oral agreements
among the parties respecting the subject matter ogmd herein.
12 ) S&P Assoclates, General
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S &P ASSOCIATES, Genesal Partnership
oo SULLIVAN & POWELL
6550 N. Federal Hwy., Sulte 210
Ft. Landerdale, FL 33308-1404

1} The Parties hereto have executed this Agreement by the signature and date set forth below.
Bach party signing below hereby represents and warrants that such party is sophisticated and
experiencad in financial and business matters and, as a result, is in a position to evaluate and
participate in the business and administration of the Partnership.

Date;
Date:

7)  Distibutions
——_lelect to receive distributions cn a quarterly basis in the amountof ________ .
Felect to have my quarterly distribution reinvested in the Partnership.

3) X gn | [
Tam an accredited investor as defined below.

—__Lam not an accredited investor,
. N - . "
{1 A person with an individual net worth, or together with his or her spouse a combined net

worth, in excess of §1,000,000. Net worth means the excess of total assets at fair market value, including
home, home furnishings and automabiles, over total Habilities.

(i) A person with an individusl income {exchisive of any income atiributable to his or hes
spouse) in excess of $200,000 in each of the past two years, and that he or she reasonably expects to have
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an individual income in excess of $200,000 during this year. Individual income means adjusted gross
income, as reported for federal income tax purposes, less any income attributable to a spouse or to
property owned by a spouse, increased by the foll amounts (but not induding any amounts
attributable to a spouse or to property owned by a spouse): (1) the amount of any tax-exempt interest
income received under Section 103 of the United Siates Internal Revenue Code of 1986, as amended (the
“Code”), (ii} the amount of losses claimed as a limited partner LnaHmiizdparmamhipasre(ported on
Schedule B of form 1040, ({t]) any deduetion claimed for depletion under Section 611 et seg. of the Code
ard (tv) any amount by which income from long-term capital gaine has been reduced in arriving at
adjusted gross income pursuant to the provislons of Section 1202 of the Code.

(iif) A person that lt;gether with his or her spouse, had a combined income in excess of $300,000 in each
of the past twao years, and reasonably expects to have a combined income in excess of $300,000 dusing this

"EXHIBIT A (How you would like your account titled)

IMPORTANT - Please indicate your beneficiary.
Please include address & phone #.

Name, Address Bocial Security No. or Capital Contribution
Telephone No. and Fax No. Federal ID No.

IMPORTANT - Please indicate your beneficiary.
Please include address & phone #.

14 S&P Assoclates, General
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BERNARD L. MADOFF : .
Invesiment Securilies . :;332? ;f;

885 Third Avenuse New York, NY 100224834 Telex 235130
Fax 212 186-3178
TAX ID NO. ACCT# ASSIGNED ;

LS1-037) 1858

g PV S Associpres /'védéf?rw-‘/pﬁﬂfﬂgﬂswp
W 225 . Fedepat Mwy. Suite boo
U Lompane BeAtd, FL 33042
V305 782-3500 AL 305 702-3801

TEL. NUMBER BUSINESS RESIDENCE

REG. REP MMJ&W V’@”’? 549“’*”) MMP%‘"’E /Om

WE DEEM THE QUESTIONS CONTAINED IN THIS SECTION TO BE REQUIREL BY THE "KNOW YOUR CUSTOMER" RULE
OF THE NATIONAL ASSOCIATION OF SECURITY DEALERS, AND, THEREFORE, MUST BE ANSWERED IN FULL

RESIDENCE

NAME OF EMPLOYER (IF HOUSEWIFE, NAME THE HUSBAND'S, EMPLOYER)

EMPLOYER'S ADDRESS

OCCUPATION

BANK REFERENCE AND ADDRESS

OTHER BROKERAGE ACCOUNTS WITH

CLIENT INTRODUCED BY

FOR OFFICE USE QNLY

R R.'S ESTIMATE OF CLIENTS NET WORTH

IS CLIENT OVER 21 YEARS OF AGE YES NO

HOW LONG HAVE YOU KNOWN CLIENT

CLIENT IS CITIZEN OF
APPROVED BY
DATE SENT TO CLIENT DATE SENT TO CLIENT
MARGIN AGREEMENT MAIL WAVER FORM
JOINT AGREEMENT MULTIPLE A/G FORM
CORPORATE ACCOUNT FORM CORPORATE RESOLUTION
CO-PARTNERSHIP FORM F \\-E ‘ 5 “P‘

Affiliated with:

MubnlT Semunties Intemntiannl 1l



©

—
“ BERNARD L. MADOKF , 212 230.2424
wae| | Investment Securilies BOO 221-2242
885 Thicd Avenue New York, NY 100224834 Telex 235130

Fax 212 485-8178

Congress has mandated that all inlerest and dividend payors Including banks, corporations and funds must withhold 1
ol all dividends or Interest paid UNLESS you compiete and return the form at the bottom of this page.

Important New Tax Intormation

"Under the Federal Income tax law, you are subject to cerlaln penalties as well as with-holding of tax at a
20% rate I you have not provided us with your comect soclal securlty number or other taxpayer entification
number. Please read this natice carefully.

You (as a payea) are requlred by law to provide us (as payor) with your correct taxpayer Mdentification
number. If you are an individual, your taxpayer identification Is your soclal security number. If you have not
pravided us with your correct taxpayer identification number, you may be subject 10 a $50 penalty Imposed by the

Interna! Revenue Service. In additlon, divided payments that we make to you may he subject to backup withholding
starting on January 1, 1884

Backup withholding Is different from the 10% withholding on interest and dividends that was repeated in
1983, If backup withholding applies, payor Is required to withhold 20% of dividend payments made to you. Backup
withholding is not an addltiona! tax. Rather, the tax llabiiity of persons subject to backup withholding will be reduced
by the amount of tax withheld. If withholding results In an overpayment of taxes, a refund may be abtalned*.

Please slgﬁ the form and return it to us.

ven i haw rovided this Information it is required by the IRS that all informatl

below be provided agaln,

Thank you for your cooparation.

{Corporations are exempl from this requirement and should not return this form.)

A L e R W R WS WS G MG e vh U S M AR W dmm e e GN GEE YRR e ey v el Gmm M W G W AR MR L o W R RS e v e e o

SUBSTITUTE INTERNAL REVENUE SERVICE FORM W-2 .

Account umbsrs): _ Tespayer danlcaton Number,
| . bE-027125¢
P45 (wort | bunsi] Jatinship
widwoss:_ 25 N FM /@2@ Sl @Jo) MMZBM,.:Q,

3305”

(Signature) A A4 W | PMarayie Pl

*Under penaltles of perjury, I cerlify that the :mber shown
on this form Is my comect Taxpayer ldentfication Numbe

Please flll In your name, address, taxpayer identification number, and sign above.

Allinted with:
Mudelf Securities Indernational 1.4,

[
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~— 1 BERNARD L. MADOYF 212 2302424
@ Invesitment Securities 800 2212242
B35 Third Avenue New York, NY 10022-4834 : Telox 235130
Fax 212 486-8178
1 N
URCHASES AN LE E T

Gentlemen:

The undersigned hereby authorizes Bernard L. Madoff (whosa signature appears bslow) as his
agent and attorney In fact to buy, sell and trade in stocks, bonds and any other securities in
accordance with your terms and conditions for the undersigned's account and risk and in the
undersigned's name, or number on your books. The undersigned hereby agrees to indemnify and
hald you harmless from, and to pay you promptly on demand any and all losses arising therefrom or
debit balance due thereon. However, in no event will the losses exceed my investment.

_ In all such purchases, sales or trades you are authorized to follow the instructions of Bernard
L. Madoff in every respect concerning the undersigned'’s account with you; and he is authorized to act
for the undersigned and in the undersigned's behalf in the same manner and with the same force and
effect as the undersigned might or could do with respect to such purchases, sales or trades as well
as with respect to all other things necessary or incidental to the furtherance or conduct of such -
purchases, sales or trades. :

The undersigned hereby ratifies and confirms any and all transactions with you herstofore or
hereafter made by the aforesaid agent or for the undersigned’s account.

This authorization and indemnity is in addition to (and in no way limits or restricts) any rights
which you may have under any other agreement or agreements between the undersigned and your
firm.

This authorization and indemnity is also a continuing one and shall remain in full force and effect
until revoked by the undersigned by a written notice addressed to you and delivered to your office at
885 Third Aventie but such revocation shall not affect any liability in any way resulting from transaction
initiated prior to such revocation. This authorization and indemnity shall enure to the benefit of your
present firm and any successor firm or firms irrespective of any change or changes at any time in the
personnet thereof for any cause whatsoever, and of the assigns of your present firm or any successor

firm.
Dated, / 7// }?/j e
77

Do Bty FL

L4

(City) (State)
Very truly yours, gﬁ/fum @/{/VLL/ }9&— / v S m&‘m

{ (Giiént S{gnature) 7

Signature Of Authorized Agent:

Madaflf Sernniies Intersntinnnl Ll
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This AMENDED 4 KESTATED Prrtrership {e “Agreemen’) s MADE AND ENTEEED
INTO THIS ZIST DAY OF DECEMBER, 19% try md amang of parties whate pames and
ﬁ%qmﬂywbymdmmuhdd : ﬁg&;ﬁmm
are on A" itmend {information other Partmers furnished 10 2
mﬁmwmr,mvmﬁmm PARTNER™

ALBD Y10 WEQ, SUBSEQUENT TO
JONS N THS AG OR ANY ADDENDUM TO THIS

WHEREAS, "THE PARTNERS, ENTERED A PARTNERSHTP AGREGMENT DATED DECEMEER 17,
AR NERSHIP ACEEEENT"): AND ‘

1852, (P

WHEREAS, FURSUANT TO APTICLE THIETERN OF THE PARTNERSHIF THE
pmmmmmmmmmmf%m TIME THE
PATINERSEIY ACREENMENT; AND . . .
WHEREAS, THE PARTNERS EELIETE IT 10 BR IN THER KRST PITEREST AND ALSO THE BEGT
INTFREST OF THE PARINERSHI® TO AMEND, REVER AND BESTATE THE TEQMS AND
QONDITIONS OF THE PARTNERSHE AGREEMENT. . |

NOW THEREFORE, DY QONSIDERATION OF THE MUTUAL FROMISES MATE HEXERN AND IV '

CONSIYERATION OF THE BENEFLT 1O BE RECEIVED FROM THE MIITUAL OBSERVANCE OF THE
COVENANTE MADE BEXEN AND FOR OTHER GO0D AND VALDARLE CONSTERATION, THE

ERCHIFT AND SURRCENCY OF WEICH, ARE HEFEEY ACKNOWLEDGED, THE PARINERS ACRES g

AS POLLDWS: .
The Pariness degire t0 frein ¢ prnvenl pastnecdip Fe the' prifpoi. 52 engasing i the besihes of
L& Banec, the Partoces hereby foim,

SveEEEy, Fo i £ cotsideration of fhe v
umm.gbmdﬂum&mhnfﬂ " ip in sccordance with the Flatids Unifoem
Parireyahiyy oy the ety i wubict fo Rons ek focth belows -, . .

’
AXTICEEONE
ORGARIZATION
Nume

The actvities 1ol busivess of the pastuecsitp shall be conclucted under 2 narge P& §
t rinership”) in Hocids, encd imder any varfatioos of this s

Mmhmmmm#ywﬁhlmdnﬂmﬂbwmwﬁiﬂumﬁpmdg

A =y ; with
kmqwmﬁzbmbWwﬂaaﬂwﬁrﬂuqﬁMmd&e

b

Paﬂnan{upA it 89 & gepersd n
E m%umm

1m The pring business and matting address of the . p chall be Incated at
6550 North Feders! Bt Lauderdate, FL. 32308, or any sush place or plarss of byreiness

e of
 Sxatte 20,
tast ity be designaiad by the Managing Groeral Papiners,

I P&S Assoclzies, Genetal Partnership
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ARTICLETWO

FURPOSE OF TRE FARTNERSITY
. By Consent of Fartwsos
2n1 ‘The Pacinership shall not engage s sy basines except as provided I this Areement
T T R
: is to in cash or on of
muketpisce B withoot Huikefion, the pwchuse aod sle of ind dealing iy ocks,
boreds, ‘etes wd pvidences: in indabtedircs .:symhu o g
whether domestic ér foreigny; Bills of schange ‘ﬁcmymd ﬁfm‘wﬂuy
kind, natre of descripting: snd gold, sdlver, gty cobion ar i
cealt i ou mchanges, ont e over-the-coier orotherwise. In proeral, witto Eoitation of the
abdvn seenrifies, 10, coveduct any compodies futnre cxnimcts, precings mentsl, opions end other
investment vehidss of whatever reture. The ip shall barve fie right to allow DR TERMIATE
& specific brokez, oc brokers, a5 selected by Bity-one (5] Ferpeot in inderest 10t in Rumnbers, of tu
and altwe such Taokeer, or beokers, AS BY EFTY-ONE PERCENT (51%) I
TNTEREST, NOT IN WOMBEES, OF TEIR PARTNERS, to have diserefionmey i
jnvestwent fends of the Partnersbin,
mmm
' DUEATION
Dife of Gigarination.
am - mrmmhpssunbeﬁ s, Faenuary 3, 4953 and) shall continete wtil dissoloed s
specifically prervided in this Agreement of by applioable aw, . ‘ .
-
Tndtis! Coutsibrutions

40 The Errtnery mmeigwﬂmmmw o contriitte g
dernans, cobtribmie & the Parinezhip md@dﬂ@hﬁnmdnﬁ&ﬁ:
Exdiit A a5 mn inittat caprital cordsirrting,

402 No Faner chal be requind to contribute any capital o Jend mmy fds
Wmsmmmmwnmmﬁ{:wm m;:g’em:;ﬁe
. . I ll. u ': l v . '
g.ns o MngmﬁﬁnthwgmG?E:{w;ﬁe:fﬁbkmhwmﬁc
i o i ; el
perardtted under this spreacpest, - ' ‘ ks
Ko Exineity

and | No Bariner shall have anry peiority over auy other Patrer o5 to sllacations of
losges, &ﬁhﬂ;dﬁb&&mwmﬁrmduﬁﬂm&ﬁmuﬂm?@uﬂh to
withdrme aay pact of thelr capftal sonizibution withesr st Ieast TEIRTY (30)TAYS writen mtise,

2 P&S Associnies, Geners! Partershlp
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Cepital Acpoums:
5 An individeal capital asomnt sha-be muntained for each Partoer, 'E‘Ezmp;{a[munz
Mmﬂﬁﬂ&ﬁhﬁtsnﬁﬂﬁ:]m
= Jnmdhyhis ndd:ﬁaﬂmuﬁbumbmgﬂalmdhyhawhum&

Pe:hmﬂuppm&bhlmfmnd apitaland
dmdbyh:xhuﬂ:dm@mudbywmm}m&hwh
redu:ﬂmoihnntheaphl

No Inbeyest on Crpifa] ‘
No Partasr shall be antifled 4o ititerest cm hiv or ber contribertion i capital of the Partnerthip.

IO
, R FOLLOWS: TWENTY PERCENT (205 1O 'n-E
ammrmm mw(ﬂm TO THE PARTNERS.

" ARTICLE 5X
OWRERSHTY OF PARTNERSHIF PROPERTY
Title t6 Partntrship Propirty
[} pmpe.-q'aqmd P:ﬁ:n:&ip:h’lhemmi and In the of B
E’_zmmd-np.&at han;snb;’&?ﬁzd}u ndmndhiml:rnfﬁi:&gm::im
mﬁslymhnwbmmi Pu!ned-:g: oac ity pazt of £ The:
Partners et any may be hecessary fo refiect the. Iw«gd:!}cﬂh
mumdlhﬂlmﬂﬁzmmﬁmmbﬁccﬁwﬂmmzyhmu i the dlepreting
d&emnagingcwl?m .
o " ARTICLESEVEN
MISCAYL WATTERS
Tifl= o Parineoiip Popety
. Aooombing
3 P&S Asgocisles, General Parinarghilp
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mnd o § OF THE PARTNERSFIL sl b takan BY 7355

TAX EETURN
m.b&:mm.dmn exist and shall not heve beeh divided
ther. he divided and distribiied, or othatwise reiiined by the preement of the

DmﬁuﬁmMBﬂmﬁm&m&)u&eGmﬂM&%Pthm
dmdmnmymdm .

Fivcal Yeur .
7oz The Bral nfiﬁeanHp ﬁ:rboﬂlmmimgudf‘edﬂllmupmpm
shall bagic, on Jarcesry 1 of each .

Books mod Reconde
703. BOOKS oF AEI‘DDNT CF THE BUSNENS oF lhz
PARTNERS AND meintained at the offres

AND /OR REVIEW the Parlm:hpbaz Teourds at wll resttnabile s doring

. Mirthod of Accowaling _
704 mmdw&hmdﬂnhbyﬁnmmm
TS . mm&rnmuwpﬁmmhm oral s wnd -
d&m eparaet incldentd t0 the Parinaship businsgs be paid ot of fie
P pﬁhmwmm&hyﬁﬁ%whw ary smd
neneasary expensas of the Parmecship deduribie deteryrimatinn pf net peadity.
ARYTCLEEIGRT |
, MANAGHMENT AND AUTHOETTY
Misnsgement xnd Contml
11 e in1 the Apreeme, the munagement and ool of
- e By o e e R e

Genera? In
el | may enguge In xy acivity
' rmnfmmwrnum
BL2 mMm@gfmﬂ?Mmm empoweret i el
jataement auy And all W&&Pmm;. T that cormection, the powen of ccl;inml

Mamgh\gl’mu incude bot ghali not be frnited to the

&S Agsocigies, General Parinership

£

Partnership shadl be KEPT EY THH CENERAL
afﬂuammﬁ&mgmmmmn ﬁm:manl’mmgrm
soessn to ANLD THE AUDE'
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{fresn RppIOpiale fr FeYERTY.

o Fre ot teaninete oy, sccomiz Earo&z:pmﬂ:;t be
& mzagamad pemmﬂ,mumey bt pnzry
b. to eper, maintsin gnd einke bank or fresiment accoants avet draw chacks, death o s prdecs
for the peymant of tnoney
t 'hbwmw,mumh,haue,nqmmﬂmle W noles, drafis, Joan
M“MWMW&W@WMM&
serme the of indesaciness by moetzage, ion, pledge or other assd e
exranyesent mﬂymmmmwmﬁmmw.mmmmﬁaw
by the Partnership, , .
d to take vy actions and by inox behulf of fhe Parinership tiat TUY be necessary
e actvisable I cannectan yeith the ezt of the Parkrursbiy/s absie e
be emter nto, moake and perform my conttanly, Apreements and otier undectalings that may be
:mqumdMefm&emﬂﬁnfﬂnw:lﬁs ) .
£t maky sich elentims tsler the tax bov of e United Suded and Flarids regarding the
trentmenst of ifems of Pacioenddp incwme, gain, Jug, deduction or credit and &l otfct mabiers m they

Reptrictions o Tartners

$03°  Withowfhe 'm&ad&wﬁwfdﬁumdﬁumm
%ﬂﬁwm B or bed ; vy 7 () make, deliver o -
ol y . (i) ool any- moctg, g -of bese; or. [
pheic i P%mwwg:mmm ml.o | ,_mﬁf)
o " Moetings of the Pactaets
£84 The Parinets shall hold seguler quartedy masfings pa the 3ed Tuesday dudng the
uoths of Ji ,%Iﬂpm%uiﬂmgﬂepﬁﬁgaﬁa&h%
event such Toeadey £405 6o, & daclared Fclidny, il e ptce e e lowig
diyn. T sdcEifion Effy-ane percent (51%] hmmhmdﬁemw
o s o i G s S E Ry
ither wmmmmd:mwgmk 10 yapre 3 1::

|

Actitar withon? Breting
505 action, ‘required by statule or by this Aprenunt tn by taken st & mesing of the
mmq%mmwgnm%mrmm&mm&:mm

 consent i winiting, setiing ot the acfon ke o 10 b dakem, shll e sipned by of of e Pt

enfitied to vote with respect to the subsecrmatier of i et That coment

placed i e soireute hook of Fve Partoceship, .
Beath, Bemoval ar Appointment of Mantginy Genetal Partney

i _ PES Assocludes, Goperal Parinership
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| OBDE ANYHANAGINGGHNKRALPAKINHRMAYBEMVEDWHHCEWHHDUT
Us

| TRANGFHES ASSICNMENTS
Hn'hnnﬁe:nf&lﬂglwmkmn&w

Dexth o Inccwapntericy of Brfier |

ofn’mﬂmﬁmise&edmdnﬂmuf&
hﬁmsﬁaﬂb&w

mmmm&wan s caloubeind n ARTICLE ELEVEN m of e -
date of terminatiom, . . . '
iﬁ!&dmﬂsoihthm .
9.03 ) Partw wiithadeaw from the Pariarship & agy given time; provided, however,”
mﬂuwﬁmfgg gs.vearz!mst (sn)amwmm THE PARTNERSHTR
mwnﬁmmm NOTICH OF THE PARTHERS WITHDEAWA],

*

5 P&S Assaciates, Generst Partrership
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PAY the withdrawing Pacins, .m:as’n,&uwhenihuwhqubtpmwmhﬂa
ARTICLE ELEVEN &5 of thr dite of withderwal &gmﬂ:dram»gmxh:sm

shall exeouh suds dotuments and take frvther actions o shull reasonable be mq:fmiw
the termipation of the withdrrwing Fertner's inferestin the Paringsship,

ARTRCLETEN
TERMINATION OF PARTNERS
] Eressts of Defaglt
oot mmmmnuwwummw
B ﬁzﬁﬂmhmﬁwﬁmdw mﬂn’buhannnm to be made under the terms
of fie sgmement and %hnmdm dmaﬂuwﬁ-mnmumnfﬂm
failure from tre Menagitg
h the violaton of dhdﬁm&hmmmhrmﬁ@wm&m
-mmmumafmmmﬁmmmm&mwm

mmmummmwwmmmmmsonm

THE INSTELTTIION CF
mmmmmﬂmm ca!mmm,smm A VOLUNTARY
Ol FOR AN ARRANGEMEN CR REOSGANIZATION OR mmrmmmmmon
MAKING AN AMTPOR'IEEMHOF

msxnrAmmcmomormmmsy

| goRERmG
- FNY COURT R ANY EHENIFE, CONPIARLE. MARSHALL OR M AR
ANY PORTION DF IT5, ARSHTS OF ALL (R

OFFICER, UNDER TEGAL AUTHORTTY, SUBSTANTIAL
ANY PART OF ANY INTEREST THE PARTHER MAY HAVE IN THIS PARTNERSHIF AND EOCH IS
HELDIN SUCELOFFICERT POSSESSYIN FOR A PEEKE) OF THIRTY B0 CAYSORLONGER., -

sppointovent of o tecefrer for mb&uﬁnﬂynﬂnﬁt&?nhefsmudﬂummgb

' the.
hrvz&:m&admgadwiﬁx!nnlndy@) s after the appointment,

osmmmwﬁgmbﬁm&wm@ pesaltingin Rt

m :fﬂmcuuaium fifty~cue {51) peccent in inferest, notin nambers,
b mmm:mmdmmmﬁmmﬂummmﬂy

of the other

E MWDBPAMMNMWUMMORM,W
NEGLECT, OR DISHONESTY AGANSF THE
PARTNERSHIP, OF OOMMITING R PARTICIPATRNG IN ANY

OMTEION WANTONLY, WILLBULLY, RECRTESSLY, OR IN A MANNER WEICH WAS CRisstyY
h sl AGAINST THE P A 02 BEING
CONTICTED OF ANY ACT OR ACTS CONSTITUTING A FELONY OR

oo On&mnmnfmmtmaddmhby Pzzhw:, <one (1) percent in interest, not in

mmwmothndwhrmn }m:d:cmhth hm&wm.ﬁﬁe
This election osay be tade of aay

defanlfing Partrpr without terptinatinn of the
mﬁﬂnmmm&m&a ofda!mhm givmgtit imgfm.ﬁve@diyn
notire of the eloction, provided 3 coctirurng an the e noticr 35 givon,” The Gefaghing
Wsmmﬂb&mmhhmwhmhmdmmﬁ provisions of ARTICUE RLEVEN
wm&mw wmmuwmw&e Bt

of
cutsiaading debts of ummrmmwmmmwaimummwﬁ

Parmemship by the defaclt of the defatlting Partoer,

7 . FES Apsocksler, Genaral Partisrehiy
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‘ILDT mehnpmf}me price of the Pactnenildy fnteest of & detosed,

Onmhmh&cdehuhnnguf&mham:nﬂnP ‘wrinendbip, the defiubing Purtner

shati have ng furtims interest in the Fertramhlp mmbmammﬁ:dzmﬂmmmn
mmaidekvarsuqmduywmu&xmﬂm mamqmmdm

mw&mmm-mm.uas Plﬂrm'sPCWBROF , any
insirtananls AS ABOVE REFERENCHD. hgﬂum&ﬂhﬂmlmwl’mm
in comnecton )

Faaedosre for Defanlt
104B b3 mxmmm&gmdh for in
Articde - b ot &mmcmwm &emmﬁ’dm
@nwmm N‘Umﬂm,nfﬁtm-dgﬁnlbng

10.04 Each Paviner makes, appoints Hmisﬁa Partners as the
Parhm;l.up h;h&hm‘hg:tﬁn md‘ﬂﬁumm. Onhmdu.u:l::
T

m‘w?mmmmwwwﬂdm:mﬁm other

trnsfer of thie Bhﬂn&tmﬂn?ﬁiﬂmﬁpnﬂl&hl&m&gﬁg Partuers shall
invemhbﬁ.tybmypesmbrmﬂm;ﬂw B trmasiee,

Aﬁmm&m . N

of fhe ternadies bythhuaderm:lunut e purzsiat of

od:r.r :ﬁsaﬂm:g Lew, oo Of amy reoudy peovided i this Apreamient

;Iﬁmn%tmwgdn}wdu ke PARTNERSHIP OF. pctuzry g of

w terminnbed, Partner ghall be om smionnt equl i the Fatner's lmlﬁmmmsbu&ue

mihehmmhpbonhmﬁ:da&o{ Geath, incampetinoe, rwal o teeovinakion and adnivd o
miud:ﬂuhmn’:dwhﬂumvem&myhtﬁaﬂ:ﬁmtpnﬁsaghmmt ionsly tedited o
dm;dw&emaadaphl determining tha gmount e et this
Sectiom, no vaine akall be attelbrat ?ﬂmdhwmmmﬂm ion shafl be
mlzﬁtmymmngmtm
: AEXTCLE TWELYE
TERMINATION OF THE PARTNERSEIP
Texuittabion Erents

1201 Emwpa-mummmmmvmnmmmm
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UPON TEE SALE OF ALL OR SUBSIANTIALLY ALL' OF THE ASSETS OF THE
PARTMNERSERF, UNLEGS SUFCH ASSETS ARE FEFLACHD BY SIMILAR ASSETS WITFHN A

[ st atry e on the WRITTEN afficmative voie of AT LEAST fiftyore ) percent i intecest, not
hmmbmnz&el’:}:mm Bty (81
. otxrorise provided fo s’ Agreement, on the nootirrence of any other event that under
&Uﬁémewmmm&mdmw%. ‘
. , . Distribatiinn of Assriy

ne On tematination, the Fartnerdhip’ besmingss shall be vound up as tmely s in prackicd!
nder the +the Factapesiizre asses thal be s um%tﬁxﬁ%d@-

: Q 4 0
- putstanding Faptnesahip Habikities; {if) -then to & retumn of the Parmoet’s o in their
eralip interimis.’ reatnder shall be dsirfuted groeding & the termw of Arficle Five

Fi I
mh& iping Cemerel Pyriners muy metaim g reserve in the smopn
randll paeh thmer g tht Kability i safisfied or :

detwrmrtine udvissble for any confingent

I the Partnat's capital het baen retnmed the bulance of the reserve shadl be i
aomrdence with Avhicle Five, athervwise, capital chuf] ba mtoened iz sccordance with their ship
interats, and thert any recmaining suons shall beditbuted inaccordanee with Artide Frve,
' ARTICLE THIRTEER '
AMENDMENTE
| IxWiiing

bt S jiact ko tha pivisions of Astide RI1 and £.07, this Agreement, except with respect
veuted sights “s‘f’J Purtrer, oy be amendrd of modified i sociting . gny ficos by e gpreeent :.;E
&mm:ﬁeﬁvdyﬁmﬁ&ywﬁﬂ percent in interest, et nombens, In th Parinarstiin,
| ARTICLE FOURTEEN '
MISCELLANEOUS
FPartners

4ol THE PARTNERSHIP MAY ADMIT AS A PARYNER ANY CORPORATION,
INCLUDING AN ELBCIING EMALL mwmnnmmamwmy
CERTARN

I

PARINERSHIE, OR NOT AN ENTITY CAN BECOME A PAEYNER OF “IHE
PARTNEREETF, WILL DEPEND TPON ITS CHARACTER AND LOCAL LAW. EACH TARTNUR, I8
NOT COONSULT WIIH THER ATIORNEY AS TQ ANY
LIMITATIONS CR (R, BEING A PARINER IN THE :,

by SEALL BAVE NO DUTY TO INQUIRE AND SHALL HAVE THE RIGET TO ASSUME
THAL ANY ENITCY AFFL AND A PARTNER IN THE PARTNERSHIF IE BN FACT
{NDER 7S GOVERNN ENTITLED TO BH A PARTNER IN THE
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SHALL ACKEFT AND ASSUME ™V THE TEEMS OF THE
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EXHIBIT A (How you would like your account Htled)

IMPORTANT - Please indicate your beneficiary.
Please include address & phone ¥,

Nawme, Address Sooka Sxcurity N oe Capital Cocieitrtion
Telephons No. and Fex No. Fedesal D No,

IMPORTANT ~ Plegse mdzmte your benefici‘ary.
Please include address & phone #.
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‘Barry E. Mukamal, cpa*/pFs/ABV/CFE/CFF Curriculum Vitae

M Education & Designations
CPA - Certified Public Accountant (1978}, *regulated by the State of Florida
PFS — Personal Financlal Specialist (1999), conferred by the American Institute of Certified Public Accountants
ABV - Accredited in Business Valuation {2000), conferred by the American Institute of Certified Public Accountants
GFE - Certified Fraud Examiner (1994), conferred by the Association of Certifled Fraud Examiner
CFF - Certified in Financial Forensics (2009), conferred by the American Institute of Gertified Public Accountants

M.B.A., Accounting and Business Administration, University of Buffalo,
B. 8., Accounting, University of Buffalo

Extensive continued education in the areas of business valuation, forensic accounting, accounting and auditing, as
well as meeting bi-annual requirements for all designations of AICPA and ACFE for continued professional education.

M Professional History
Marcum LP, January 7997-present
Mukamal, Appel, Fromberg & Margolies, P.A., 19582-1997
Laventhai and Horwath, 7987
American Assurance Group, Treasurer, Insurance Conylomerate, 7950
Peat, Marwick, Mitchetl & Company, 1977-7950

B Articles, Seminars & Presentations

= “Chapter 7 - Panel Discussion”, University of Miami School of Law, 23rd Annual Bankruptcy Skills Workshop, 2013.

= Bankruptey Bar Association - Southern District of Florida: “Bankruptcy Skills Workshop” - June 2013 “Chapter 7 -
Panel Discussion on the proj)er use of exeptions, lien stripping of second martgages, preparation of bankruptcy
schedules, and the sale of underwater real property by Trustees.”

= American Bankruptcy Institute: “Timeshare and Hotel Bankruptcies” - February 2013

8 “Handicapping The Playing Field: Addressing Frequent Issues In Bankruptcy Litigation”, presented at the
ACCA-SFL's Third Annual CLE Conference

= “Symposium | - Protecting Asset Protection: What Works, What Doesn't and Why”, presented at the
ACTEC 2012 Annual Meeting

= “Fiductary Responsibilities of Professionals in Bankruptcy”, presented at the 2011 Central Florida Bankruptey
Law Association Annual Seminar.

m The Institute 33rd Annual - Florida Chapter - “The Financial Distressed Client: Positioning the Client far
Modification, Bankruptcy and/or Foraclosure”.

m Florida Fiduciary Forum - Ethics Presentation, 2011.

® “The Bankruptey Process and Bankrupicy Restructuring for Lawyers”, AAJ Winter Convention, 2010, 2011.

¥ “Top Ten DS Issues in Bankruptey”, Bankruptoy Trustee Association Training Seminars, 2010.

x “Top Ten DSQ Issues in Bankruptey”, Continuing Legal Education (CLE) Fall Conference, 2009,

» “Bankruptcy and Marital Debts; Is it Enforceable or Dischargeable?”, ABA Section of Family Law, 2009, 2010,

m “Privacy and Security lssutes”, 2009 National Association of Bankruptcy Trustees (NABT) Spring Seminar,

m “Taxation Issues Facing The Domestic Relations Practitioner”, Palm Beach County Bar Asscciation,
Family Law CLE Committee presentation.

m “Privacy and Security Issues in a Trustee’s Office and ECF Environment”, National Association of
Bankruptcy Trustees.

m “Keep Your Client From Drowning: How to Deal with Bankruptcies and Foreclosuras”, AAML 32nd Annual
Institute - SA Symposium, 2010.

*Licensed by the Staie of Florida

www, marcumllp.com



Barry E. IVIukamaI, CPA*/PFS/ABW/CFE/CFF  Curriculum Vitae conines.

& “Understanding Financial Discovery”, Florida Board, Family Law Financial Accounting and
Cross Examination Seminar.

a “Federal Tax Filing Requirements”, Regional 21 Bankruptcy Trustee Assagciation,

m Topics involving financial controls and risk management presented to financial institutions and
organizations involved with distressed properties.

= “The Chapter 7 Debtor From the Perspectives of 2 Chapter 7 Trustes, v.s. Trustee, and Counsel for a Debtor or
a Creditor”, University of Miami School of Law and Bankruptcy Bar Assoclation, 2010,

M Range of Experience

A Partner at Marcum LLr, Barry Mukamal brings more than 30 years of multidisciplinary experience to the
firm's Advisory Services division. Experienced in some 30 industries, ha successfully addresses complex issues
in bankruptcy and insclvency, capital recovery, fraud, business valuation and economic damages.

Mr. Mukamal is a Chapter 7 Panel Trustee in the Southern District of Florida. He has extensive experience operating
businesses and liquidating their assets in the U.S. Bankruptcy Gourt system as well as in state court proceedings. He
has been appointed as liquidating trustee and/or plan admiristrator in numerous complex cases requiting administration
and resolution of litigation, quantification of economic damages and resolution of claims. As plan administrator or
trustee on several failed commetcial real estate projects, Mr. Mukamal has managed and marketed the completion
of construction projects including resolving related creditor claims and construction contractor claims.

Mr. Mukamal has represented debtors, creditors and creditors’ committees in matters of insolvency fraud and
abuse, and has assisted trustees in their asset recovery efforis. He has served as a court appointed receiver and
mediator, and has testified as an expert witness at the local, state and federal level. He has extenslve experience
in litigation involving preference transfers and fraudulent conveyances in the context of bankrupt entities.

Mr. Mukamal's extensive litigation support experience includes matrimonial dissolution, lost profits litigation,
fraud investigations and business valuations. He has heen involved in numerous high profile, high-net-worth divorces
involving assets in the U.S, and abroad. In addition, he has been retained in investigations and embezzlement issues
associated with financial fraud schemes such as Ponzi schemes and occupational fraud. His experience also extends
to lost profits [itigation, damages in relation to breach of contract, and personal injury and wrongful death actions.

Mr. Mukamal's testimony for the plaintiff in a patent damage action facilitated a multi million dollar award for the client.

Mr. Mukamal's involvement with audit and review engagements make him particularly qualified to address issues
of accounting malpractice and to testify in such areas. He has been Invelved in audit, review, accounting and tax
engagements ranging from small, closely-held entities to SEC clients in various industries, including insurance,
manufacturing, distribution, real estate, health care, publishing, agriculture, seafood and aviation.

M Professional & Civic Affiliations
» Amerlcan Institute of Certified Public Accountants (AICPA)
e Florida Instituie of Certified Public Accountants (FICPA)
® Association of Certified Fraud Examiners
u Chapter 7 Panel Trustee, Southern District of Flotrida

I Awards & Recounitions

m 2006 Litigation Key Partner Award Winner, South Florida Business Journal
m 2009, 2010, 2011 & 2012 Top CPAs in Litigation Support in South Florida — South Florida Legal Guide

*Licensed by the Stats of Florida

www.marcumilp.com




Barry E. Mukamal, cpa:/prs/nBv/CFE/CFF

B Four Year Case History

Curriculum Vitae Continued...

(ase Name

Gourt

Gase Number

Judge

Type of Testimony

MORTGAGES, LTD.

DISTRICT OF ARIZONA

CASE NOC.
2-08-BK-07465-RJH

DEPQSITION

INTEC INC. AND MARC |ACOVELLI
v
CLAUDIO OSDRIO, ET AL

MIAMI-DADE

04-09791 CA 08

DEPOSITION

€ & M OIL. COMPANY
Y

CITGO PETROLEUM CORPORATION,
SUNSHINE GASOLINE DISTRIBUTORS, INC.

SOUTHERN DISTRICT
OF FLORIDA

04-22901-CIv

HIGHSMITH

TRIAL TESTIMONY

CLAUDIA GOETZ
V.
RALPH GOETZ

BROWARD

FMCEQ7015613

MICHAEL KAPLAN

TRIAL TESTIMONY

MARIO'S ENTERPRISES PAINTING
& WALLCOVERING, INC.

v

VEITIA PADRON INCORPORATED

MIAMI-DADE

07-21502 CA 20

TRIAL

CLAUDIA POTAMKIN
v
ALAN POTAMKIN

MIAMI-DADE

(7-27291 FC-04

ROBERT M. PINEIRO

TESTIMONY

ELAINE R. BEAME
v
LAWRENCE BEAME

MIAMI-DADE

07-29567 FC (07}

BAGLEY

TESTIMONY

MARIA FERNANDA KEELER
V.

JOHN R. KEELER

MIAME-DADE

07-29085-FC

BERNSTEIN

TESTIMONY

KEVIN McCARTHY

v

AMERICAN AIRLINES, INC,, AMERICAN EAGEL
AIRLINES AND EXECUTIVE AIRLINES INC.

MIAMI-DADE

07-61016-CIv-COHN
/HOPKINS

DEPOSITION

CREATIVE DESPERATION INC.

MIAMI-DADE

08-19067

DEPOSITION

BARRY E. MUKAMAL, AS LIQUIDATING
&D & Q TRUSTEE FOR FAR & WIDE GORP
v

ERNST & YOUNG LLP

MIAMI-DADE

(:8-14346-H

TRIAL

STEPHENSON OIL COMPANY
vV
CITGO PETRCLEUM CORPORTION

NORTHERN DISTRICT OF
OKLAHOMOA

08-CV-360 TOK-TLW

TERENCE KERN

TESTIMONY

www.marcumllp.com




Barry E. IVIuI_(amaI, CPA*/PFS/RBV/CFE/GFF  Curriculum Vitae conines..

M Four Year Case History conta

Case Name

Court

Gase Number

Judge

Type of Testimony

C & M QIL COMPANY INC.
v
CITGO PETROLEUM CORPORATION

NORTHERN DISTRICT
QF OKLAHOMOA

09-CV-36-TCK-TLW

TERENCE KERN

TESTIMONY

STEPHEN M. FULLER
vV
DARYL FULLER

MIAMI-DADE

08-00857-FC-07

DEPOSITION

AGUSTIN R. ARELLANO, JR.
v
ELIZABETH RAMIREZ ARELLANQ

MIAMI-DADE

09-026846 FC (12)

DEPOSITION

GRAND SEAS RESORT PARTNERS -
CHAPTER 11

MIAMI-DADE

09-28973 BKC-LMI
/ CHAPTER 11

LAUREL M. ISICOFF

TRIAL

ROBERT K. BLAKE, ET AL
v
JAMES F ELLIS, ET AL

BROWARD

09-036447 {07)

DEPOSITION /TRIAL

MERENDON MINING (NEVADA, INC. (DEBTOR)
)
MILOW BROST, ELIZABETH BROST ET AL

MIAMI-DADE

09-11958-BKC-AJC

A, JAY CRISTOL

DEPGSITION

HOWARD M. EHRENBERG, CHAPTER 7
TRUSTEE

V

BDC SEIDMAN, LLP ET AL

MIAMI-DADE

DEPOSITION/
TESTIMONY

GERALD HESTER
v
VISION AIRLINES INC.

DISTRICT OF NEVADA

2:09-CV-001170RLH-RJJ

TRIAL TESTIMONY

THE FLORIDA BAR

v

MARK ENRIQUE ROUSSO AND
LEONARDC ADRIAN ROTH

SUPREME COURT
OF FLORIDA

SC11-15 & SC11-16/
FLORIDA BAR FILE
#2011-70,598(11A)
& 2011-70,408(114)

JUDGE EDWARD
NEWMAN, REFEREE

DEPOSITION

DAVID C. ARNOND
v
ASSOCIATION LAW GROUR ET AL

MIAMI-DADE

12-13562 CA 40

TESTIMONY

MAURY ROSENBERG

)

DVI RECEIVABLES, X1V, LLC,
U.S. BANKN. A, ET AL

MIAMI-DADE

09-13196 BKC-AJC

DEPOSITION

www.marcumiip.com




Barry E. Mukamal, cpa/prs/aBY/CFE/CFF

M Four Year Case History conva

Curriculum Vitae contined...

Case Name

Court

Gase Numbar

Judge

Type of Testimony

MAURY ROSENBERG
v

DVI RECEIVABLES, XV, LLC,
U. 8. BANK N. A, ET AL

MIAMI-DADE

(09-13196 BKC-AJC

TRIAL

JOHN CAMPION
v
ESTHER CAMPION

MIAMI-DADE

16-2012-DR-000297 FMC

TESTIMONY
& DEPOSITION

FUSIONSTORM INC.

v

PRESIDIO NETWORKED SOLUTIONS, INC.,
MICHAEL LYTOS, DAVID BUFF, JOHN LOTZE,
GINA KING & YANDY RAMIREZ

1400013677

ARBITRATION

TESTIMONY

CREATIVE DESPERATION ING.

v

MGSI INC., THOMAS JOHN KARAS,
BARBARA FAWCETT, ET AL

FT. LAUDERDALE

(8-019067

TESTIMONY

CAPITAL INVESTMENTS USA ING /JOEL
TABAS - TRUSTEE

v

EDWIN EATON TRUST, EDWIN H. ETON
JRINT TAX TRUST, ET AL

MIAME DIVISION

09-36408 BKC-
LMI/02-35418 BKC-LMI

DEPOSITION

CAPITAL INVESTMENTS USA INC./JOEL
TABAS - TRUSTEE

v

JOSEPH M. LEHMAN

MIAMI DIVISION

09-36408 BKC-
LiI709-35418 BKC-LMI

DEPOSITION

ANNA INGHRAM
v
SAMER TAWFIK

MIAMI-DADE

10-035020 FC (16)

DEPOSITION

DAVID C ARNOLD
V
ASSOCIATION LAW GROUP ET At-

MIAMI-DADE

12-13962 ca 40

DEPOSITION /
TESTIMONY

MOLINA HEALTHCARE OF FLORIDA INC.
v
PHYSICIAN CONSORTIUM SERVICES LLC

MIAMI-DADE

32-193-00516-10

DEPOSITION

STEVEN EDWARD RUFFE
v
LINDA RUTH RUFFE

MIAMI-DADE

11-36218 FC 07

DEPOSITION




Barry E. Mukamal, cpa*/PFs/ABV/CFE/CFF  Curriculum Vitae conted..

B Four Year Case History contd

Case Name Gourt Gase Number Judge Type of Testimony
DDS HOLDINGS INC, MIAMI-DADE 11-26481-CA-40 TRIAL

N

SANARE LLC AND DOCTOR DIABETIC SUPPLY LLG

TODD LARY/STARBRIGHT SOUTHERN DISTRICT 1:11 CV 23820 TESTIMONY
vV QF FLORIDA

BOSTON SCIENTIFIC CORPORATICN

OCALA FUNDING LLGC MIAMI-DADE 11-30957 CA 30 TESTIMONY
v

DELOITTE & TOUGHE LLP

DEUTSCHE BANK AG MIAMI-DADE 11-43773 CA 40 TESTIMONY
v

DELOITTE & TOUGHE LLP

AAMG MARKETING GROUP LLC DBA

AIRLINE ALTERNATIVE MARKETING GROUP DISTRICT COURT QF A-11-640358-C TRIAL

v CLARK GOUNTY, NEVADA

ALLEGIANT AIR LLG, ET AL

AMERICAN EDUCATIONAL ENTERPRISES, LLC

Vv

THE BOARD QF TRUSTEES OF THE INTERNAL

IMPROVEMENT TRUST FUND MIAMI-DADE COUNTY CASE #02-23922 CA 09 DEPOSITICN

www.marcumllp.com



S&P Associates, General Partnership
P&S Associates, General Partnership

ATTACHMENT 3

Glossary of Terms —|

Defined Term

Description |

2008 Sultivan Distributions

Distributions recorded by S&P to partners Ann or Michael Sullivan on 12/31/08 in|
the amount of $300,465.51 and partners D.& L. Gail Sullivan on 12/31/08 in the
amount of $31,500.

Avellino Frank J. Avellino

Bienes Michael S. Bienes

Conservator Phillip J. Von Kahle

Kelco Kelco Foundation

Madaff or BMIS Bernard I.. Madoff Investment Securities, LLC
Marcum Marcum LLP

Moecker Michael Moecker and Associates

P&S P&S Associates, General Partnetship

P&S Annual Partner Statements

Spreadsheets prepared by Moecker that summarize the activity (capital account
beginning balance, new investments, management fees, expenses, distributions,
gains/losses and ending capital account balance) for all partners on an annual basis|
based on information reported by P&S managing general partner on the annual
partner statements.

P&S Madoff Cash Receipts & Disbursements List

Excel spreadsheets prepared by Moecker of the cash receipts from and cash
disbursements to MadofT for each year from 1993 through 20008, which
spreadsheets are based on Moeckers analysis of P&S books and records.

P&S Madeff Portfolio Reports

Summary report prepared by Madoff for P&S titled "Portfolic Management Report

P&S Management Fee Checklist

Excel spreadsheet list prepared by Moecker of the management fee's paid by P&S,
which Moecker identified through their analysis of P&S books and records.

P&S Management Fees

Pursuant to Article 5.01 of the Partnership agreement, 20% of the capital gains,
capital losses, dividends, interest, margin interest expense and all other profits and
losses attributable to the partnership are to be allocated to the managing general
partners.

P&S Partnership Agreement

P&S Amended and Restated Partmership Agreement, dated December 21, 1994

P&S Quarterly Management Fee Caleulations

Quarterly caleulations of management fee's prepared by P&S managing general
partner

P&S Spreadsheets

Excel spreadsheets titled 1993-2008 by Partner Cash-In Cash-Out Real Balancs

Partners the general partners of P&S and S&FP
Partnerships P&S and S&P collectively

Poweil Greg Powell

Review Period 1993 through 2008

S&P S&P Associates, General Partnership

S&P Annual Partner Statements

Spreadsheets prepared by Moecker that summarize the activity (capital account
beginning balance, new investments, management fees, expenses, distributions,
gains/losses and ending capital account balance) for all partners on an annual bagis
based on information reported by S&P managing general partner on the armual
partner statements.

3&P Madoff Cash Receipts & Disbursements List

Excel spreadsheets prepared by Moecker of the cash receipts from and cash
disbursemerts to Madoff for each year from 1993 through 20008, which
spreadsheets ars based on Moeckers analysis of P&S books and records.

S&P Madoff Portfolio Reports

Summary report prepared by Madoff for S&P titled "Portfolio Management Report

S&P Management Fee Check List

Excel spreadsheet list prepared by Moecker of the management fee's paid by P&S,
which Moecker identified through their analysis of &P books and records.

S&P Management Fees

Pursuant to Article 5.01 of the Partnership agteement, 20% of the capital gains,
capital losses, dividends, interest, margin interest expense and all other profits and
losses attributable to the partnership are to be allocated to the managing general
partners.

S&P Partnership Agreement

S&P Amended and Restated Partnership Agreement, dated December 21, 1994

S&P Quarterly Management Fee Calculations

Quarterly caleulations of management fee's prepared by S&P managing general
partner

S&P Spreadsheets

Excel spreadsheets titled 1993-2008 by Partner Cash-In Cash-Out Real Balance

Sullivan

Michael D. Sullivan

Sullivan Iac.

Michael D. Sullivan & Associates, Inc.
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P & S ASSOCIATES, GENERAL IN THE CIRCUIT COURT OF THE 17"

PARTNERSHIP and S & P ASSOCIATES, JUDICIAL CIRCUIT, IN AND FOR

GENERAL PARTNERSHIP, BROWARD COUNTY, FLORIDA
CASE NO 12-028324 (07)

Plaintiff, Complex Litigation Unit

v

ROBERTA P ALVES,ET AL,

Defendants.
/

AFFIDAVIT OF EXPERT BARRY MUKAMAL, CPA

STATE OF FLORIDA )
COUNTY OF MIAMI DADE )

BEFORE ME, the undersigned authority, duly authorized to administer oaths and take
acknowledgments, personally appeared Barry Mukamal, who, upon being first duly sworn,
deposes and says as follows:

1 I am a certified public accountant, and a Partner with the firm Marcum, LLP
(“Marcum™). On January 17, 2013 this Court entered its Order Appointing Conservator (the
“Order of Appointment™) Philip J Von Kahl (the “Conservator™) as Conservator for P&S
Associates, General Partnership (“P&S”) and S&P Associates, General Partnership (“S&P”)
(collectively, the “Partnerships™). Among other things, the Order of Appointment directed the
Conservator to make recommendations with regard to the method of distribution of the
Partnerships assets to the partners.

2, On October 30, 2013, this court entered an Order approving the Conservators
Motion to Retain and Compensate Barry Mukamal and Marcum LLP as an Expert Witness, nun
pro tunc to October 1, 2013 As such, ] am familiar with the matters set forth herein and submit

this Affidavit of Expert.



3 In connection with our employment as an Expert Witness, we were provided with
a spreadsheet for S&P that was prepared by the Conservators financial advisor, Michael Moecker
and Associates (“Moecker™), titled “1993-2008 by Partner Cash In Cash Out — Real Balance
(Investment less distributions™), hereinafter referred to as the “S&P Annual Cash In Cash Qut
Spreadsheet”  The S&P Cash-In Cash-Out Spreadsheet summarized the annual cash
contributions and withdrawals by partner for each year for the life of S&P, including partner
Guardian Angel. Based on the S&P Cash-In Cash-Out Spreadsheet, partner Guardian Angel
made investments in the amount of $5,188,103 52 and received total distributions in the amount
of $1,298,357.21

4. We were also provided with a second spreadsheet for S&P that was prepared by
Moecker, titled “Summary of Investments and Distribution” (the “S&P Detail Investment &
Distribution Spreadsheet”), which spreadsheet included the detail for the new investments in the
amount of §5,188,103.52 and distributions in the amount of $1,298,357.21 related to partner
Guardian Angel.

5 Using the S&P Detail Investment & Distribution Spreadsheet, we selected a
statistical sample of the new investments and distributions related to partner Guardian Angel to
achieve a 95% confidence level and 90% confidence intervals. We determined a sample size for
testing of 68 transactions. For each transaction in our sample, we proceeded to confirm the
amount of the investments and distributions listed on the S&P Detail Invesiment & Distribution

Spreadsheet as follows.



a. Moecker provided Marcum with multiple boxes containing investor records.
Specifically, these boxes were organjzed by year and contained bank statements, copies
of checks from investors for new investment, confirmation letters to individual investors,
and copies of cancelled checks with respect to investor distributions. '

b.  With respect to investments, we agreed the amount on the S&P Detail Investment &
Distribution Spreadsheet to copies of investment check(s) from investors and
corresponding deposit(s) per bank statements, further corroborated by confirmation
letter(s) from S&P to individual investors.

¢.  With respect to distributions, we agreed the amounts detailed on the S&P Detail
Investment & Distribution Spreadsheet by reference to copies of cancelled checks to
investors and corresponding disbursement per banking records.

d. The S&P Annual Cash-In Cash-Out and S&P Detailed Investment & Distribution
Spreadsheet exclude false profit, including the false profit related to the partners that
were transferred to Guardian Angel through journal entries.?

6 As a result of the testing described above, no exceptions were noted.

7 Based upon my analysis and testing, in my opinion the amounts included for
investments of $5,188,103.52 and distributions of $1,298,357.21 in the S&P Annual Cash-In
Cash-Out Spreadsheet and S&P Detail Investment & Distribution Spreadsheet for partner

Guardian Angel are reliable.

! JS&P banking was conducted through S&P bank accounts, therefore we were provided with S&P bank records.
Additionally, we were also provided with Guardian Angel bank statements for the following periods, 6/1/06 —
4/30/13, which statements were incomplete m that the majority of the periods did not include canceled checks or
deposit detail Guardian Angel did not provide bank statements for periods before Tune 1, 2006,

? During 2002 certam partoers of S&P and JS&P had their entire investment position (including faise profit)
fransferved via a journal entry from S&P and JS&P to Guardian Angel.



FURTHER AFFIANT SAYETH NAUGHT

Respectiully submitted,
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Barry E. Mukamal, CPA/PES/ABV/CFE/CEF
Partner
Marcom, LLP

The foregoing instrument was acknowledged before me this 31% day of October 2013 by Barry
Mukamal, who is personally known to me and who did take an oath.

Abein ks, B hoida

Notary Public State of Florida at Large

My Commission Expires. M&W 3/, 2017

fi, DEBORAH L. AICHARDS &
(% Notary Public - State of Florida L
R »/° 3 My Comm. Expires Mar 31, 2017}
0 Commission # EE 857506
S Throush Wikl Nty e,



AFFIDAVIT OF PHILIP VON KAHLE

STATE OF FLORIDA )
COUNTY OF BROWARD 588

BEFORE ME, therundersigned authority, personally appeared Philip von Kahle, who
deposes and states:

1. L, Philip von Kahle, am above the legal age of majority and otherwise competent
to make this affidavit. I make this affidavit of my own personal knowledge, except where
otherwise indicated.

2. On January 17, 2013, [ was appointed as Conservator (the “Conservator”) of
P&S, General Partnership (“P&S™) and S&P General Partnership (“S&P”) (collectively, the
“Partnerships™).

3. I was appointed as successor to Margaret Smith, who did not have a complete
copy of the books and records of the Partnerships. Instead Michael 1. Sullivan (*“Sullivan™)
possessed all of the Partnerships’ books and tecords and refused to turn them over,

4, As a result of Sullivan’s conduet, I did not have complete access to the books and
records of the Partnerships when I was appointed by the Court, and did not receive all of the
books and records of the Partnerships from Sullivan until 2013, I did not receive a significant
portion of the Partnerships’ books and records until after May 16, 2013,

5. However, I did not receive a complete production of documents until after August
19, 2013, when the Court entered an Order Compelling Michael Sullivan to Authorize the
Conservator Access to Financial and Insurance Information. A true and correct copy of that
Order is attached hereto as Exhibit A.

6. It took several months, after receipt of the Partnerships’ books and records, from

Sullivan to determine the exact amount that the partners who received more than their capital

contributions retained, _ I
EXHIBIT

H

2
8
4
:
2
2
S




7. In May of 2013, after reviewing and reconstructing the Partnerships’ books and
records, in furtherance of my appointment as Conservator of the Partnerships I elected to begin
the process of winding the Partnerships down under Florida law.

8. To that end, I filed a Motion to Approve Plan and Distribution and Establish
Objection Procedure, seeking Court authorization to wind-down the Partnerships, and Court
approval of the net-investment method for the distribution of the Partnerships assets. A true and
correct copy of the Motion to Approve Plan and Distribution and Establish Objection Procedure,
1s attached hereto as Exhibit B. |

9. On October 7, 2013, the Court entered an Order on Motion for Summary
Judgment, which approved of the “net-investment” method of distribution assets, and permitted
me to start the process of winding down the Partnerships.

10, Thus, after October 7, 2013, and I began the process of winding down the
Partnerships, because I obtained Court approval to wind down the Partnerships.

11. The Partnerships were never limited partnerships, but were general partnerships.

12, The documents attached to the Responses to the Motions for Summary Judgment
are business records which were kept and maintained in the ordinary course of business.

FURTHER AFFIANT SAYETH NAUGHT.

PHILIP VON KAHLE

STATE OF FLORIDA )
.88
COUNTY OF BROWARD )

The foregoing instrument was acknowledged before me this _(_F_ﬂday of April, 2014 by
Philip Von Kahle who is personally known to me or has produced as identification

and did/did not take an oath.
(Notdry Public)

(Affix Seal Below)

Name:

5578560-1




IN THE CIRCUIT COURT OF THE
17" JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA

CASE NO. 12-24051 (07)
MATTHEW CARONL, et al., COMPLEX LITIGATION UNIT

Plaintiffs,
V.
MICHAEL D. SULLIVAN. individually,

Detfendant.
/

ORDER COMPELLING MICHAEL SULLIVAN TO AUTHORIZE THE
CONSERVATOR ACCESS TO FINANCIAL AND INSURANCE INFORMATION

THIS MATTER came before the Court on August 2, 2013 at 1:30 p.m. upon the court-

appointed Conservator of S&P Associates General Partnership and P&S Associates General
Partnership (the “Partnerships™), Philip von Kahle’s (the “Conservator™) Conservator’'s Renewed
Motion for Comtempt and to Compel Turnover of Partnerships' Books, Records and
Electronically Stored Informartion (the “Renewed Motion”).

The Court having reviewed the Renewed Motion, having heard proffer of counsel, having
been advised of the agreement of the parties fo the entry of the instant order, finding that
sufficient notice has been given to all partners and parties-in-interest, and otherwise finding
sufficient cause to enter the relief granted herein, for the reasons stated on the record, it is

ORDERED and ADJUDGED as follows:

1. The Renewed Motion is Granted as follows:

2. Michael D. Sullivan (“Sullivan”) shall, within five (5) calendar days of receiving
any authorization form(s), sign any and all such authorization form(s) that are deemed reasonable
or necessary, in the Conservator’s sole discretion, to authorize the Conservator to obtain, at the
Partnerships™ expense, any and all copies of bank statements, cancelled checks, and other

financial information of or related to the Partnerships (and their affiliates and insiders including,

 EXHIBIT
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but not limited to, Michael D. Sullivan & Associates, Inc., Solutions in Tax, Inc., a’k/a Sullivan
& Powell) from BB&T Bank, Republic Bank, Bank of America and other banking institutions
with which such entities ever had or have a relationship with (the “Financial Companies”),
directly and immediately from the Financial Companies.

3, Sullivan shall, within five (5) calendar days of receiving authorization form(s),
sign any and all such authorization form(s) that are deemed reasonable or necessary, in the
Conservator’s sole discretion, to authorize the Conservator to obtain, at the Partnerships’
expense, any and all copies of all insurance policies or insurance related documents of or related
to the Partnerships (and their affiliates and insiders including, but not limited to, Michael D,
Sullivan & Associates, Inc., Solutions in Tax, Inc., a/k/a Sullivan & Powell) from Cypress
Insurance Agency America and any other insurance related entities with which such entities ever
had or have a relationship with (the “Insurance Companies™), directly and immediately from the

fot?

) 4, [f Sullivan fails to comply with this Order, he shet? be held in contempt,

Insurance Companies.

5. This Court retaiﬁs jurisdiction to enforce this Order.

6. This Court reserves jurisdiction to enter an award of reasonable fees and costs in
favor of the Conservator in connection with the preparation and filing of this Renewed Motion;
such award {o be considered confemporaneously with that certain related Aypril 24, 2013

Supplement to Motion for Contempt, JEFFREY E, STREITFELD

Pone and ordered in Chambers this , 2013, AUG 19 2013
A TRUE COPY
HONORABLE JEFFREY E. STREITFELD
Circuit Court Judge

Copies furnished to:
Thomas M. Messana, Esq. who is directed to serve same upon all interested parties.
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IN THE CIRCUIT COURT OF THE 17%
JUDICIAL CIRCUIT, IN AND FOR
BROWARD COUNTY, FLORIDA

CASE NO. 12-028324 (07)
COMPLEX LITIGATION UNIT
P & S ASSOCIATES, GENERAL
PARTNERSHIP and S & P ASSOCIATES,
GENERAL PARTNERSHIP,

Plaintiff,
v.

ROBERTA P. ALVES, ET AL.,

Defendants.
/

NOTICE OF DEADLINE TO RESPOND
(IN SUPPORT OR OPPOSITION) TO THIS MOTION

This Court’s Second Order Reseiting Deadlines and Case Management
Conference provides that interested parties shall have until June 30, 2013
to file any responses and/or objections to this Motion. It is anticipated that
the Court will rule on how the funds the Conservator is holding should be
distributed. Failure to respond and/or object may result in a waiver of
certain rights,

CONSERVATOR’S MOTION FOR SUMMARY JUDGMENT TO: (i) APPROVE
DETERMINATION OF CLAIMS, (ii) APPROVE PLAN OF DISTRIBUTION,
AND (iii) ESTABLISH OBJECTION PROCEDURE

Philip J. von Kahle (the ‘.‘Conservator”), as Conservator for P&S Associates,
General Partnership (“P&S”) and S&P Associates, General Partnership (“S&P) (together,
the “Partnerships™), by and through undersigned counsel, pursuant to the Conservator
Order (as defined below) hereby files the Conservator’s Motion for Summary Judgment
to: (i) Approve Determination Claims; (ii) Approve Plan of Distribution, and (iii)
Establish Objection Procedure (the “Distribution Motion™), and in support thereof states

as follows:

EXHIBIT
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L BRIEF STATEMENT OF UNDISPUTED FACTS

The Partnerships were each victims in what has become known as the largest
fraud in human history, the Bernard L. Madoff Investment Securities LLC (“BLMIS™)
ponzi scheme (the “Ponzi Scheme”). Most of the Partnerships’ many general partners
(the “Partners™) were, in turn, victims of the Ponzi Scheme.

However, as some Partners received cash dfstributions and others rolled their
paper “profits” back into their investment, the Partners have not borne the Partnerships’
losses equally.

Some of the Partners lost their entire investments; others received millions of
dollars more than their investments. For this reason and others, the Partners may have
different ViéWS on how to distribute the Partnerships’ remaining assets.’

In July of 2012, the Partnerships commenced the instant interpleader action
principally seeking judicial oversight and direction as to the appropriate method of
distributing the Partnerships’ remaining assets (the “Interpleader Action”).

In August of 2012, certain Partners filed a lawsuit against the Partnerships’
Managing General Partner, Michael Sullivan.® This lawsuit alleges, among other things,
that Mr. Sullivan diverted millions of Partnership dollars to himself and other insiders.

In the Conservator Suit, the plaintiffs requested, inter alia, the appointment of a
neutral professional to take over the Partnerships, to pursue the Partnerships’ best

interests, and to report to this Court and the Partners.

' Likewise, the Partners may have different views on whether Partners are entitled to keep distributions
received in excess of their investments.

% Matthew Carowe, et. al. v. Michael D. Sullivan, Case No. 12-24051 (07) (the “Conservator Suit”).
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On January 17, 2013, this Court granted the plaintiffs’ request and appointed Philip
Von Kahle as Conservator of the Partnerships by entering the Order Appointing Conservator
(the “Conservator Order”). The Conservator Order provides, among other things, that the
Conservator’s duties include:

Winding down of the affairs of the Partnerships and distribution of assets of

the Partnerships, including following up on the Interpleader Action filed

with the Court in determining how the partnership funds are to be

distributed, making all necessary and appropriate applications to the

Court in order to effect such wind-down and distributions.

Conservator Order at 5.(a) (emphasis added).

On May 6, 2013, this Court entered its Second Order Resetting Deadlines and
Case Management Conference in the Interpleader Action (the “Management Order”™).
The Management Order requires the Conservator to submit his recommendations with
respect to distribution by May 31, 2013, The Management Order allows interested
parties to file responses (in support or objection) to the Distribution Report through and
until June 30, 2013.

The purpose of this Distribution Motion is to explain the Trustee’s proposed
methed of distribution and the basis for the same, and to describe the objection procedure
for parties-in-interest to respond to the proposed distribution plan. To that end, this
Distribution Motion: (i) provides the relevant background and the Partnerships’
relationship to the Madoff Ponzi; (ii) identifies the Partnership Property; (iii} explains the
method of determining whether a Partner is eligible to receive a distribution; (iv)
describes distribution methods available to the Conservator; (v) explains why the

particular distribution method was selected by the Conservator; and (vi) proposes an

equitable and efficient objection procedure.



IT. RELEVANT BACKGROUND

Partnerships Invest in the BLMIS Ponzi Scheme

The Partnerships were formed pursuant to written partnership agreements dated
December 11, 1992. In 1994 the partnership agreements were amended (the
“Partnerships Agreements).” The Partnerships’ stated purpose was to invest in securities.
In practice, the Partnerships invested exclusively in BLMIS.

In late 2008 it was discovered that BLMIS was a ponzi scheme orchestrated by,
among others, Bernard Madoff. Thereafter, a liquidation proceeding was commenced in
the Southern District of New York to liquidate BLMIS pursuant to the Securities
Investment Act (“SIPA™) (the “BLMIS Liquidation™).

Conservator is Appointed Over the Partunerships

On August 24, 2012, certain of the partners of the Partnerships instituted the
Conservator Suit. The Conservator Suit sought, among other things, to enjoin the
Managing General Partner of .the Partnerships, Michael D. Sullivan (“Sullivan™), from
exercising control over the Partnerships, their books and records, and their assets. The
plaintiff’s in the Conservator Suit also sought the appointment of a receiver over the
Partnerships.

As previously discussed, this Court appointed the Conservator over the
Partnerships in the Conservator Suit. As part of his duties, this Court tasked the
Conservator with advancing the Interpleader Action and with making recommendations

with regard to the method of distribution of assets to Partners.

: Copies of the Restated Partnership Agreement of S&P (“S&P Partnership Agreement”} and Restated
Partnership Agreement of P&S (“P&S Partnership Agreement”, collectively the *“Parinerships
Agreements”) were attached as exhibits to the Amended Complaint in this Interpleader Action.
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Consistent with the Conservator Order, this Distribution Motion. advances the
objective of distributing Partnership Property in a structured and judicious manner.

1.  Partnership Property

The principal sources of Partnerships® Property are: (i) the claims asserted by the
Partnerships in the BLMIS Liquidation; (ii) funds the Partnerships held in certain bank
accounts prior to the discovery of the Ponzi Scheme; and (iii) c¢laims and causes of action
the Partnerships have against certain individuals, professionals, and entities.*

With respect to the Partnership claims in the BLMIS Liquidation, the Partnerships
filed separate claims for the losses they incurred.

S&P filed a claim in the amount of $44,768,253.86 (the “S&P Claim”) and P&S
filed a claim in the amount of $18,180,533.93 (the “P&S Claim™) (together, the
“Partnerships’ Initial Claims™). Upon information and belief, the figures used in
compiling the Partnerships’ Initial Claims were based on the (now admittedly false)
account statements reflecting both the cash investments and “paper profits™.

Initially, the Madeff Trustee denied the Partnerships® Initial Claims outright. In
fact, the Madoft Trustee asserted claims against the Partnerships to avoid certain transfers

and to recover monies from the Partnerships (the “Partnerships Transfer Suits™).

% At present, the Partnerships have filed two lawsuits seeking recovery for the Partnerships. The first is
against certain insiders and affiliates of insiders of the Partnerships. The second is against certain Partners
who received greater distributions from the Partnerships than the contributions they made to the
Partnerships (Net Winners),



Ultimately, the Madoff Trustee entered into settlement agreements with each of
the Partnerships which resolved, among other things, the Partnerships’ Initial Claims and
the Partnerships Transfer Suits (the “Settlement Agreements™).”

Pursuant to the Settlement Agreements, the Madoff Trustee agreed to allow the
Partnerships® Initial Claims in amounts which reflected an analysis of the Partners’ net
investment (total contributions less total distributions) in BLMIS. Upon information and
belief, the Madoff Trustee based his analysis on all of the books and records available to
him.

The S&P Claim was allowed in the gross amount of $10,131,036.00. The P&S
Claim was allowed in the gross amount of $2,406,624.65 (together, the “Partnerships’
Allowed Claims”).

As of the date of this Distribution Motion, the Conservator has received approximately
$4,519,086.93° on account of the S&P Allowed Claim (including $175,000.00 as part of the
SIPC claim). The Conservator has received approximately $921,183.727 on account of the
P&S Allowed Claim. Prior to the appointment of the Conservator certain of these funds were
held by the law firm Becker & Poliakoff LLP.

Additionally, the Conservator is in possession of certain funds that were held in

BB&T bank accounts of the Partnerships. For S&P, such funds were in the amount of

* Copies of the Settlement Agreements were attached as Exhibit “C” to the Second Amended Complaint in
the Interpleader Action.

® First Interim Distribution of $466,230.28 plus Second Interim Distribution of $3,399,570.44 plus Third
Interim Distribution of $478,286.,21 plus $175,000.00.

7 Comprised of funds from the Second Interim Distribution of $807,566.97 plus Third Interim Distribution
of $113,616.75.



$20,602.37. For P&S, such funds were in the amount of $610,750.87 plus $50,606.21 for

a total recovery of $661,357.08.

Finally, the Partnerships assert claims or may assert claims against, among others,

certain individuals who were insiders or related to insiders of the Partnerships, certain

Partners who received greater distributions than they were entitled, and others.

The relevant information is summarized as follows:

S&P Partnership

P&S Partnership

Partnerships’ Initial Claims

$44,768,253.86

$18,180,533.93

Partnerships’ Allowed Claims $10,131,036.00 $2,406,624.65
Total Received on Account of $4,344,086.93 $921,183.72
Partnerships’ Allowed Claims

SIPC Claim $175.000.00 N/A
Monies Received From BB&T $20,602.37 $661,357.08

Claims and Causes of Action held
by the Partnerships

Value To Be Determined

Value to Be Determined

Interest on Funds

$4,235.00

$1,658.20

The Partnership Property may increase in the event the Madoff Trustee authorizes

additional distributions on account of the Partnerships’ Allowed Claims. While it is as

yet uncertain, it is reasonably anticipated that the Partnerships will receive future

additional distributions from the Madoff Trustee on account of their Allowed Claims. As

such, the Conservator recommends consistent application of the distribution method

recommended herein to all further and future distributions.




With respect to the Partnerships’ claims and causes of action, the Partnerships
commenced certain lawsuits which, if successful, may provide substantial additional
recoveries for the Parmerships. The lawsuits are styled; Margaret Smith as General
Partner of P&S Associates, General Partnership and S&P Associates, General
FPartnership, Plaintiffs v. Janet A. Hooker Charitable Trust, et. al., Case No. 12-034121
(07) (the *Net Winner Lawsuit”) and Margaret Smith as Gemeral Partner of P&S
Associates, General Partnership and S&P Associates, General Partnership, Plaintiffs v.
Michael D. Sullivan, et. al., Case No. 12-034123 (07) (the “Insider Lawsuit”) (together,
the “Lawsuits”). The Lawsuits are currently pending in the Complex Litigation Division
in the Circuit Court of the Seventeenth Judicial Circuit, in and for Broward County,
Florida.

At this time, the funds available for the initial interim distribution, net of holdbacks for
administrative costs and other claims, for S&P Partners is approximately $3,900,000.00.

At this time, the funds available for the initial interim distribution, net of holdbacks for
administrative costs and other claims, for P&S Partners is approximately $1,000,000.00,

The Conservator’s proposed interim disttibution is of approximate 69.57% of all funds
for P&S and 87.85% for S&P. In the BLMIS Liquidation, the Madoff Trustee has distributed
only 53% percent of monies available for distribution and has reserved the remaining funds.®

Notwithstandiﬁg the standard set by the Madoff Trustee, the Conservator believes that
the interim distribution percentages recommended here are appropriate and provide the
Partnerships sufficient reserves to fund the costs associated with the administration of the

Conservatorship including reserves for contingencies.

¥ http://www.madofftrustee.com/recoveries-25.html



IV,  PARTNER CLAIMS ANALYSIS/CAPITAL ACCOUNT

A. Overview of the Conservator’s Claims Analysis

Shortly after his appointment, the Conservator received certain documents,
including the available Partnerships’ accounting records from GlassRatner.” The
Conservator and his professional staff at Michael Moecker and Associates, Inc. have
reviewed and analyzed the Partners’ interests in the Partnerships and their relative rights
in the current assets of the Partnerships’ Property.

To accurately determine each individual Partner’s capital account, the
Conservator and his team was required to recreate each account based on the total cash
contributions made by the Partner and total cash distributions received by the Partner
from the beginning of the Partnerships. Moreover, as the original Partnership records
reflected hundreds and hundreds of transactions accounting for reductions of each
Partner’s capital account for fees and other costs, adjustments were required to determine
each Partner’s true ‘net’ position.

Additionally, during his investigation the Conservator discovered, among other
things, (i) that certain Partners received impermissible commissions or referral fees from
the Partnerships;' and (i) that certain Partners’ accounts were moved from the

Partnerships to other entities without permission.

® Substantiafly all of the documents received from GlassRatner were in hardeopy form. The Conservator
undertook significant efforts to input the relevant information into electronically analyzable format,

" The Conservator’s analysis and recommendations contemplate withholding distributions from Partners
who received commissions and referral fees until a resolution of the Partnerships claims against such
Partners is reached.



In connection with such discoveries, the Conservator has issued several requests
for additional information from the Partnerships’ principals and related entities.

In connection with such requests, the Conservator filed, among other things,
motions for contempt against Michael Sullivan and Steve Jacob for failing to comply
with the Conservator’s demands and Court Orders,

To date. Mr. Jacob has failed and refused to turnover all of the requested materials

and has objected to the Conservator’s requests for information. Mr. Jacob has also

opposed substantially every effort of the Conservator, including by purporting to be

Managing General Partner of S&P and sending a ‘Call to Action’ letter with misleading

information to the Partners. Mr. Jacob’s actions have had a detrimental effect upon the

administration of the Conservatorship and have led to increased costs and expenses for

the Partnerships,

Upon information and belief, after entry of Stipulated Protective Order, Mr.
Sullivan has made a good faith effort to respond to the Conservator’s requests. However,
it is unknown whether additional relevant information has been withheld from the
Conservator. The Conservator is still in the process of reviewing the tremendous amount

of information only recently turned over.’

" The Conservator has also discovered that principals of the Partnerships were associated with and paid
commissions and/or referral fees to Frank Avellino and Michae! Rienes (“A&B™), defendants in the Insider
Lawsuit. In 1992, A&B were investigated by the SEC. “According to the SEC complaint, Avellino &
Bienes had apparently been feeding funds to Madoff for years, possibly as long as thirty years, back to
1962. By the late 1980°s, A&B actually had its own feeder funds, at least two smaller firms, funneling
funds into it ... The SEC’s primary issue with A&B was the lack of proper securities registration per the
1933 Securities Act ... The firm was shut down in 1993, an $875,000 fine was paid, and A&B and the
other two feeder funs were required to refurn the funds to investors.,” Peter Sander, Madoff — Corruption,
Deceit, and the Making of the World’s Most Notorious Ponzi Scheme 93 {The Lyons Press 2009). The
Conservator has discovered evidence that A&B were business associates with principals of the Partnerships
and that certain investors in A&B’s ‘shut down’ Madoff feeder fund were transferred to the Partnerships.
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Attached hereto and incorporated by reference herein as Exhibit “A” (P&S) and

Exhibit “B” (S&P) are spreadsheets reflecting the resuits of the Conservator’s analysis

(the “Spreadsheets™).
Based on the review of the available documents, the Conservator has determined
that the Partners generally fall within one of two classes:
L. The first class of Partners is comprised of Partners who contributed more
cash to the Partnerships than they received distributions from the
Partnerships. On a ‘net’ baéis, these Partners — Net Losers — lost at least
some investment dollars that originated outside of the Ponzi Scheme (“Net
Loss™).
2. The second class of Partners is comprised of Partners who received more
distributions from the Partnerships than they made contributions to the
Partnerships. On a ‘net’ basis, these Partners — Net Winners — received
100% of their investment dollars plus at least some amount of money
(‘fictitious profits’) which originated from the Ponzi Scheme (“Net
Winnings”).
As discussed above, within each class, documents discovered by the Conservator
reflect that certain Partners received impermissible commissions and/or referral fees. The
Conservator recommends withholding distributions from such Partners until all such

issues are fully resolved.
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To protect the identities of all of the Partners, the Spreadsheets identify Partners
by Investor Account Number,

Each of the Spreadsheets contain: 1)} the Partners’ Investor Account Number; 2)
the amount of Net Loss or Net Winnings; 3) a proposed interim distribution amount; and
4) remarks or footnotes with specific information for certain Partners. Please note, in
certain circumstances accounts held by the same investor were combined (consolidated)
to reach a total ‘net’ figure for the particular Partner.”” For example, if John Doe is a
Partner with two accounts: Account #1 which is a Net Winner of $10,000; and Account
#2 which is a Net Loser of $15,000, Account #1 and Account #2 were consolidated
resulting in John Doe being treated as a Net Loser in the consolidated amount of
$5,000."

As is more fully discussed below, the Conservator recommends that the Net
Losers be entitled to a claim in the amount of their Net Loss (an “Allowed Claim™).

As recommended, each Net Loser shall have a claim against the particular

Partnership in which they were a Partner. For clarity, S&P Net Losers will have an

" If you are a Partner and you do not know your Investor Account Number, please contact the attorneys for
the Conservator at the undersigned law firm by calling 954-712-7400. Please have available information to
help confirm your identity.

" Corporate formalities have been respected such that accounts were not consolidated where an individual
Partner is also the owner of an entity Partner. For Example, John Doe is a Partner with Account #1. John
Doe is also the owner of Company ABC. Company ABC is a Partner with Account #2. Account #1 and
Account #2 were not consolidated.

" The right of setoff (also called "offset") allows entities that owe each other money to apply their mutual
debts against each other, thereby avoiding "the absurdity of making A pay B when B owes A." Studley v.
Boylston Nat. Bank, 229 1. 8, 523, 528 (1913); see also Wiand v. Meeker, §:10-CV-166-T-EAK, 2013 WL
298335 at *4 (M.D. Fla. Jan. 23, 2013} (noting that set-off is appropriate in certain instances where
investors have multiple accounts).
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Allowed Claim equal to their Net Loss against S&P. Likewise, P&S Net Losers will
have an Allowed Claim equal to their Net Loss against P&S.

The Conservator proposes to distribute Partnership Property on a pro rata basis,
to the Net [.osers based on their Allowed Claims.

Until the Net Losers are made whole, the Conservator objects to all claims of Net
Winners, Furthermore, pursuant to the Net Winner Lawsuit, the Partnerships have
asserted claims to recover the Net Winnings paid to the Net Winners.

B. The Partners’ Allowed Claims

P&S Net Losers

Based on the Conservator’s analysis, there are forty-seven (47) P&S Net Losers.
The Conservator recommends allowing the P&S Net Loser’s Allowed Claims against
P&S in the total amount of approximately $9,742,612.61. See Exhibit “A”.

The Conservator respectfully requests that this Court permit distributions to the
P&S Net Losers on a pro-rata basis, i.e., the P&S Net Losers will share in the distribution
based on their relative net losses,
S&P Net Losers

Based on the Conservator’s analysis, there are approximately fifty-seven (57)
S&P Net Losers. The Conservator recommends allowing the S&P Net Loser’s Allowed
Claims against S&P in the total amount of approximately $20,791,854.30. See Exhibit
“B”.

The Conservator respectfully requests that this Court permit distributions to the
S&P Net Losers on a pro-rata basis, i.e., the S&P Net Losers will share in the distribution

based on their relative Net Losses.
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Net Winners

At this stage, and absent distributions that would make the Net Losers whole, the
Conservator respectfully recommends that this Court disallow all claims of Net Winners.
Based upon the review of the Partnerships books and records, the Conservator has
identified approximately ninety-seven (97) S&P Net Winners and thirty-one (31) P&S
Net Winners that are not entitled to a distributive share of the Partnerships’ Property. See
Exhibits “A” and “B”.
C. Partners Requiring Additional Disclosure

Guardian Angel Trust, LLC.

Guardian Angel appears on the books and records of S&P as a Partner.

Based upon, among other things, the Conservator’s review of the available books
and records of the Partnerships, it appears that certain Partners were unknowingly
transferred from being partners in one of the Partnerships to being partners of Guardian
Angel Trust, LLC (“Guardian Angel”). Guardian Angel appears to be an entity formed
by the insiders of the Partnerships and still appears to be controlled by insiders of the
Partnerships.

In fact, certain partners of Guardian Angel have contacted the Conservator in
writing and have requested that he oversee the distribution to the partners of Guardian
Angel.

Upon information and belief, certain individuals hold accounts in both the S&P
or P&S and Guardian Angel. Consistent with the Conservator’s methodology of

consolidating accounts held by the same individual, the Conservator has requested that
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Steve Jacob (“Jacob™), the purported managing member of Guardian Angel, identify the
partners of Guardian Angel and their relative interest in Guardian Angel.

To date, Jacob has failed and refused to turn over information relative to Guardian
Angel. According to Jacob’s May 10, 2013, Objection Response to Notice of Intent to
Issuance of Subpoena Upon Guardian Angel Trust and Incorporated Memorandum of
Law and Intent fo File for Protective Order, Guardian Angel ceased operations on
December 11, 2008.

Jacob is also a defendant in the Insider Lawsuit which alleges, among other
things, that certain insiders of the Partnerships diverted millions of dollars of Partnership
funds to themselves and others.

The Conservator recommends that the distribution methodology applied to the
Partners of the Partnerships also be applied to the partners of Guardian Angel,

However, absent complete and full disclosure, the Conservator cannot determine
the particular partners of Guardian Angel’s respective Allowed Claims. Therefore, at this
juncture, the Conservator respectfully recommends reserving but withholding all
proposed distributions to Guardian Angel.

SPJ Limited Investiments, Lid.

SPJ Limited Investments, Ltd. (“SPJ”") appears on the books and records of S&P
as a Partner. It appears that SPJ was formed by insiders of the Partnerships to create a
conduit for self-directed IRA monies (“IRA Investors™) to be invested in the Partnerships.
Like Guardian Angel, SPJ still appears to be controlled by insiders of the

Partnerships and Jacob purports to be one of its managing general partners.
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Like Guardian Angel, certain partners of SPJ have contacted the Conservator in
writing and have requested that he oversee the distribution to the partners of SPJ.

According to Jacob, such IRA Investors were required to go through a qualified
custodian to invest in SPJ (a “Custodian™). Notwithstanding the diligent search of the
Conservator and requests of Jacob to provide relevant information, the IRA Investors’
Custodian(s) have not been identified. To date, Jacob has failed and refused to cooperate
with the Conservator. In fact, on May 10, 2013, Jacob filed his Objection to [the
Conservator’s] Notice of Intent to Issuance of Subpoena upon SPJ Limited Investments
and Incorporated Memorandum of Law (the “Objection™). Notwithstanding that certain
of the investors of SPJ appear to be Net Losers and may be entitled to a distribution,
according to Jacob “SPJ ceased operations on December 11, 2008, and is winding down
is operations.” Objection at 1,

Absent identification of the appropriate Custodian and confirmation that a
distribution to such custodian comports with all applicable law, the Conservator
recommends reserving but withholding all proposed distributions to SPJ.

V. THE CONSERVATOR’S PROPOSED PLAN OF DISTRIBUTION

A. Distribution Methods Available to the Conservator

The Conservator, with the aid of counsel, has become knowledgeable of the
relevant statutory and case law regarding the various methodologies applied in
distributing assets to good faith investors in connection with fraudulent schemes such as
the Ponzi Scheme. Certain of the methods rely on principles of equity and fairness; while
other methods apply concepts of partnership law. Based upon the Conservator’s review
he has identified the following methods as possible distribution methodologies:
Equitable Methodologies:
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[. Net Investment or Cash-In-Cash-Out-Method
2. Rising Tide Method
Partnership Law Methodologies:
1. Partnership Agreement Method
2. Statutory General Partnership Law Method

Based on his analysis of these distribution methodologies, consistent with the
methodology employed by the Madoff Trustee, the Conservator respectfully recommends
application of the Net Investment Method in this case. Other methodologies are
described herein in order to more fully advise the Court and all the Partners of the issues
the Conservator considered in reaching his recommendation.

B. Equitable Methods

In any analysis of a partners’ interests in a partnership whose only source of
profits was from a known ponzi-scheme, it must be admitted that the statement balances
are inaccurate and any reference to ‘profit’ or ‘interest’ in such statements are falsehoods.
See Fochi v. Athens (In re Old Naples Sec., Inc.), 311 B.R. 607, 616-617 (M.D. Fla.
2002).

Based on a review of all available records of the Partnerships, the only source of
the Partnerships® purported profits was derived from the Ponzi Scheme. Thus, any
statement reflecting ‘profits’ or ‘interest’ is false.

Any equitable method of distribution therefore must accept the premise that no
profits or interest was ever earned by the Partnerships, or their respective Partners.

As such, equitable methods of distribution reject account balances based on

statements which include false profits.
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Equitable methods seek to allow a professional fiduciary to “unwind, rather than
legitimize™ a ponzi scheme. In re Peariman, 484 B.R. 241, 243 (Bankr. M.D. Fla. 2012).
Additionally, “recognizing returns from an illegal financial scheme is contrary to public
policy inasmuch as it legitimizes the proscribed investment scheme.” In re Peariman,
484 B.R. 241, 244 (Bankr. M.D. Fla. 2012); SEC v. Credit Bancroft, Ltd., No. 99 Civ.
113935, 2000 WL 1752979, at *40 (S.D. N.Y. Nov. 29, 2000), aff’d 290 F.3d 80 (2d Cir.
2002) (“Since all the funds were obtained by fraud, to allow some investor to stand
behind the fiction that [the] the Ponzi scheme had legitimately withdrawn money to pay
them ‘would be carrying the fiction to a fantastic conclusion.”); Focht v. Athens (In re
Old Naples Sec., Inc.), 311 B.R. 607, 616-617 (M.D. Fla. 2002) (“permitting claimants to
recover not only their initial capital investment but also the phony ‘interest’ payments
they received and rolled in another transaction is illogical. No one disputes that the
interest payments were not in fact interest at all, but were merely portions of other
victims’ capital investments™).

Accordingly, the equitable methods do not credit a partner’s account for the
fictitious profits or interests associated with it. This approach furthers the goal of
restoring a defrauded investor’s principal before others receive profits and interest. In re
Pearlman, 484 B.R. 241, 244 (Bankr. M.D. Fla. 2012) (“Where individuals have been
similarly defrauded, all should recover their principal before any one of them recovers
profits or interest.”)

Under the equitable methods approach partners are only credited for dollars
actually invested and any withdrawals are treated as a return of capital which reduces the

partner’s interest for purposes of determining distribution. When determining a
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distribution method equity and fairness are the overarching goals and “it is important to
remember that each investor’s recovery comes at the expense of the others.” SE.C. v.
Byers, 637 F. Supp. 2d 16, 176 (S.D.N.Y. 2009). Ultimately, even when seeking to
provide the fairest result certain partners will be disappointed and the Conservator
recognizes that “when funds are limited, hard choices must be made.” Official Comm. of
Unsecured Creditors of Worldcom, Inc. v. S.E.C., 467 F.3d 73, 84 (2d Cir. 2006).

1. Net Investment Method

Because such statements reflect false profits and interest, certain courts have
rejected methodologies based on account statements in ponzi schemes. Instead, they
have applied the Net Investment Method. Under the Net Investment Method investor’s,
“net equity” is calculated by subtracting the amount of cash withdrawn from the amount
of cash invested. Once the “net equity” is established for each particular Partner, the
Conservator will determine the “total net equity”.

Distributions will be based on the proportion of each Partner’s “net equity” to the
“total net equity”, their “loss percentage”. The Conservator will then apply each
Partner’s “loss percentage” to the total distribution to determine each individual Partners
distribution.

This method has been applied with Court approval by the Madoff Trustee. /# re
Bernard L. Madoff Inv. Sec. LLC, 654 F.3d 229, 238 (2d Cir. 2011) (“Here, the profits
recorded over time on the customer statements were after-the-fact constructs that were
based on stock movements that had already taken place, were rigged to reflect a steady
and upward trajectory in good times and bad, and were arbitrarily and unequally
distributed among customers. These facts provide powerful reasons for the Trustee's

rejection of the Last Statement Method for calculating ‘net equity’™).
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The BLMIS court found that the Net Investment Method (or sometimes referred
to as the cash-in-cash-out method) raises the “greatest number of investors closest to their
positions prior to Madoff’s scheme in an effort to make them wﬁole.” In ve Bernard I.
Madoff Inv. Sec. LLC, 424 B.R. 122, 142 (Bankr. S.D.N.Y.2010).

The 7" Circuit provides a helpful example of the Net Investment Method:

Imagine that three investors lose money in a Ponzi scheme. 4 invested
$150,000 and withdrew $60,000 before the scheme collapsed, so his net
loss was $90,000. B invested $150,000 but withdrew only $30,000; his net
loss was $120,000. C invested $150,000 and withdrew nothing, so lost
$150,000. Suppose the receiver gets hold of $60,000 in assets of the Ponzi
scheme--one-sixth of the total loss of $360,000 incurred by the three
investors ($90,000 + $120,000 + $150,000). We'll call these recovered
assets "receivership assets." Under the net loss method each investor
would receive a sixth of his loss, so 4 would receive $15,000, B $20,000,
and C $25,000. .,

S.E.C. v. Huber, 702 F.3d 903, 904 (7th Cir. 2012)

It appears that the Net Investment Method has become the preferred method for
distribution of Ponzi assets. It has been applied by several United States Circuit Courts
as well as Florida Federal Courts. See, e.g., CFTC v. Topworth Int’l, Ltd., 205 F.3d 1107,
1115-16 (9th Cir. 2000) (upholding net investment method); Official Cattle Contract
Holders Comm. v. Commons (In re Tedlock Cattle Co.), 552 F.2d 1351 (9th Cir. 1977)
(per curium) (investors in Ponzi scheme treated pro rata on “cash-in-cash-out” basis,
following Abrams v. Eby (In re Young), 294 F. 1 (4th Cir. 1923) (claimant who received
back amount of his initial investment could notr share in remaining funds until he had
accounted for false profits, which had been paid at expense of other equally innocent
investors)), Focht v. Athens (In re Old Naples Sec., Inc.), 311 B.R. 607, 616-17 (M.D.

Fla. 2002) (citing SIPC v. C.J, Wright & Co. (In re C.J, Wright & Co.), 162 B.R. 597,
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609-10 (Bankr. M.D. Fla. 1993)) (Ponzi scheme participants in SIPA case are entitled to
receive amount invested less any payments received, not fictitious profits); Anderson v.
Stephens, 875 F.2d 76 (4th Cir. 1989) (pro rata distribution based on initial investment);
In re Peariman, 484 B.R. 241, 245 (Bankr, M.D. Fla. 2012) (Granting the Trustee's
.Motion Establishing the Net Investment Method).

Further, the Net Investment Method which does not provide recovery to Net
Winners is consistent with the principal that transfers in excess of the actual investment
in the ponzi scheme are recoverable. In re Dreier LLP, 452 B.R. 391, 440 n. 44 (Bankr.
S.D.IN.Y. 2011) (“[Vl]irtually every court to address the question has held unflinchingly
that to the extent that investors have received payments in excess of the amounts they
have invested, those payments are voidable as fraudulent transfers.”) (citation omitted).

For the same “powerful reasons™ as applied in the BLMIS case, the Conservator
recommends that this Court approve the Net Investment Method for distributions to
Partners.

2. Rising Tide Method

Certain courts have adopted an equitable method know -as the Rising Tide

Method. S.E.C. v. Huber, 702 ¥.3d 903, 904 (7th Cir. 2012). These courts desctibe the

Rising Tide Method as follows:
[D]istributions under the Rising Tide Method are “calculated according to
the following formula: (actual dollars invested x pro rata multiplier) -
withdrawals previously received = distribution amount.” Commodities

Futures Trading Comm'n v. Equity Fin. Grp., LLC, No, Civ.04-1512 RBK
AMD, 2005 WL 2143975, at *24 (D.N.J. Sept. 2, 2005).

Like the Net Investment Method, the Rising Tide Method disregards the fictitious

profits inherent in ponzi schemes, only recognizes the actual capital contributions, and
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treats all withdrawals as return of capital. Under both equitable methods, Net Winners do
not receive any distributions uﬁtii all other investors have recouped their principal.
S.E.C. v. Parish, 2:07-CV-00919-DCN, 2010 WL 5394736 at *3 (Dist. S.C. Feb. 10,
2010) (“Moreover, investors who previously received payments exceeding their pro rata
amount of the total distribution will receive no distribution from the receivership estate”).

A key distinction in the Rising Tide Method is that not all Net Losers receive a
distribution. In fact, Net Losers only receive a distribution to the extent required to make
all of the Net Loser’s loss percentage the same. This is because the interim distributions
the partners received are treated differently.

Unlike the Net Investment Method, prior distributions from the ponzi scheme are
viewed the same as distributions planned to be made after discovery of the ponzi scheme.
Parish, 2010 WL 5394736 at*3. (“Payments received by the investor prior to the
scheme's collapse are treated as “distributions” on par with the distributions to be made
by the Receiver, so that prior amounts paid by Parish are credited against (i.e., subtracted
from) the amount that would otherwise be paid from the receivership estate.”)

Accordingly, the Rising Tide Method attempts to equalize the losses for each
investor such that their percentage of the losses is the same. The Parish Court provided

an example which highlights the differences between the Net Investment Method and the
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Rising Tide Method:
The court essentially considered two investors who both invested
$100,000 in a case in which the interim distribution would be
approximately 30%. One of the investors received payments during the
scheme of $50,000, or 50% of his investment, while the other received no
payments during the scheme. If Net [Investment] were applied in such a
situation, the investor who had already received 50% of his investment
would nevertheless receive an additional $15,000 in a distribution from
the estate ($50,000 x .30), for total returns of 65% of his investment. The
investor who had not received any payments during the course of the
scheme, however, would receive a distribution from the estate of $30,000,
thereby only recouping 30% of his investment after the estate had been
distributed.
Parish, 2010 WL 5394736 at *6. (D.S.C. Feb. 10, 2010).
Ultimately, the Conservator’s analysis favors the Net Investment Method over the
Rising Tide Method because the greater weight of authority opposes penalizing good
faith investors who did not know of the fraudulent scheme for taking interim
distributions. Compare cases cited infra at p. 19-20 (Net Investment Method, with cases
cited infra at p, 21 (Rising Tide Method).
C. Partnership Law Methods
1. The Partnership Agreement Method
Florida has adopted the Revised Uniform Partnership Act in chapter 620 of the
Florida statutes (“Florida RUPA”). Florida RUPA applies retroactively to general
partnership formed before its adoption. Horizon/CMS Healthcare Corp. v. S. Oaks
Healih Care, Inc., 732 So. 2d 1156, 1159 n.4 (Fla. 5th Dist. Ct. App. 1999) (“In 1995,
Florida enacted the Revised Uniform Partnership Act (RUPA), effective January 1, 1996
for general partnerships formed on or after that date, However, RUPA applies

retroactively to all general partnerships, whenever they were initially formed, beginning

January 1, 1998. Fla. Stat. § 620.90 (1997)).
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Under Florida RUPA, partners are able to creatc a partnership agreement to
govern the partnership rather than following the statutes. Fla. Stat. § 620.8103. However,
Florida RUPA provides that certain statutory provisions may not be altered in the
partnership agreements. Fla. Stat. §620.8103(1) (“Except as otherwise provided in
subsection (2), relations among partners and between partners and a partnership are
governed by the partnership agreement. To the extent the partnership agreement does not
otherwise provide, this act governs relations among partners and between partners and a
partnership.”) Settlement of accounts is an area in which the partners may alter the
Florida RUPA provisions.

As discussed above, P&S and S&P adopted the Partnerships Agreements. The
provisions of the Partnerships Agreements are identical in all material respects. The.
relevant sections, for the purposes of the distribution analysis, are Article Four (“Capital
Contributions™), Article Eleven (“Valuation of Partnership Interests™), Article Five
(“Allocations and Distributions™), and Article Twelve (“Termination of The Partnership”
and “Distribution of Assets™).

Distribution according to the Partnerships Agreements would flow as follows.
First, the Partnerships’ liabilities must be paid first. (S&P Partnership Agreement Article
12.02); (P&S Parinership Agreement Article 12.02) (“On termination, the Partnership’
business shall be wound up as timely as in [sic] practical under the circumstances; the
Partnerships assets shall be applied as follows: (i) first to payment of the outstanding
Partnership liabilities...”).

Second, after payment of the Partnerships’ liabilities then Partner’s capital shall

be returned in accordance with their partnership interests. (S&P Partnership Agreement

24



Article 12.02 (ii)); (P&S Partnership Agreement Article 12.02 (i) (“a return of the
Partner’s capital in accordance with the Partnership interest™).

Accordingly, based on the Partnerships Agreements the Partners would recover a
pro-rata share in relation to their partnership interest, when funds are inadequate to
provide 100% return of capital, because none of the Partners are entitled to priority. (S&P
Partnership Agreement Article 4.04); (P&S Partnership Agreement Article 4.04) (“No
partner shall have any priority over any other Partner as to allocations of profits, losses,
dividends, distributions or returns of capital contributions™).

Third, a Partner’s partnership interest must be determined so they may receive
their pro rata share. Valuation of a Partners’ partnership interest is addressed in the
Partnerships Agreements as:

The full purchase price of the Partnership interest of a deceased,

incompetent, withdrawn or terminated Partner shall be an amount equal to

the Partner’s capital and income accounts as the [sic] appear on the

Partnership books on the date of death, incompetence, withdrawal or

termination and adjusted to include the Partner’s distribute share of any

partnership net profits or losses not previously credited to or charged
against the income and capital accounts.
(S&P Partnership Agreement Article 11.01); (P&S Partnership Agreement Article 11.01).

The determination of a Partner’s partnership interest requires calculation of a

partner’s capital account. A capital account is described in the Partnerships Agreements

as follows:

An individual capital account shall be maintained for each Partner. The
capital account shall consist of that Partner’s initial capital contribution:

a. increased by his or her additional contributions to capital and by his or her
share of Partnership profits transferred to capital; and

b. decreased by his or her share of partnership losses and by distributions to
him or her in reduction of his or her capital.
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 (S&P Partnership Agreement Article 4.05); (P&S Partnership Agreement Article 4.05).

The Partnerships Agreement reference to the amount of the Partner’s capital and
income accounts as it “appear[s] on the Partnership books” suggests that the last
statement rgceived by the partners from the Partnership reflects a partner’s partnership
interest (the “Last Statement™). Using the last statement from a ponzi entity as the basis
for determining a partner’s pro rata share of a distribution is know as the Last Statement
Method. Proponents of the Last Statement Method argue that the use of this method
protects the ponzi investor’s reasonable reliance on the statements produced by the
company (however fraudulent) and accounts for the time value of money lost as a result
of the investment. However, as discussed below in the “Equitable Methods™ section, the
Conservator finds the Last Statement Method inappropriate here because it would
essentially treat the ponzi schemes fictitious profits as legitimate and allow certain
Partners to recover “paper profit” before other Partners recover their principal
contributions. Such a result is contrary to public policy and the Conservator’s equitable
position and the Partnerships’ Agreements themselves. |

The Partnerships” Agreements provide that the partnership interest should be
“adjusted” to include “net profits or losses not previously credited or charged against the
income or capital accounts.” (S&P Partnership Agreement Article 11.01); (P&S
Partnership Agreement Article 11.01). However, here, the Last Statement provided to the
Partners is silent about net losses not previously charged against the income or capital
accounts.

Accordingly, the Partner’s partnership interests must be reduced to reflect the

losses suffered by the Partnerships as a result of their investments in the Ponzi Scheme.
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The Internal Revenue Service (“IRS”) has indicated that partners of a general
partnership that directly invested in a ponzi scheme, such as the Partnerships, should treat
these losses as “theft losses”. Revenue Ruling 2009-9. The Partnerships’ Agreement
approach to losses is consistent with the IRS position that theft losses should be passed
through to the partners and reflected on the partner’s individual returns. IRS PLR 2009-
0154 (“Partnerships (or entities that may elect to be taxed as partnerships, such as limited
liability companies) that qualify as direct investors may use the safe harbor treatment and
pass the loss through to the indirect investor (partner)”).

Additionally, the partners’ capital accounts should be adjusted to reflect prior
distributions as returns of capital. Perkins v. Haines, 661 F.3d 623, 627 (11th Cir. 2011)
(in ponzi schemes, the general rule is that defrauded investors may receive returns of
their principle investment as being for ‘value’). To the extent a partner received more in
distributions than actual contributions of capital, i.e. Net Winners, these partners will
have negative capital accounts. Partners with negative capital accounts are not entitled to
any distribution under the Partnerships Agreements until all other partners have received
100% of their capital contributions.

As a final concern with the Partnership Agreement Method here, the Partnerships’
Agreements do not explicitly contemplate the present situation, i.c., negative capital
accounts at the time of liquidation. Instead, one must look to the Florida RUPA default
rules. Fla. Stat. §620.8103(1).

When a partner has a negative capital account at the time for liquidation, FL

RUPA provides that, “a partner shall contribute to the partnership an amount equal
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to any excess of the charges over the credits in the partner’s account.” Fla. Stat. §
620.8807(2).

Accordingly, a partner with a negative capital account, a Net Winner, owes a debt
to the respective partnership and is required to return their capital account to zero upon
liquidation by contributing the Partnerships. This result is reflected in Uniform Comment

3 of RUPA § 807 which provides:

Any partner with a negative account balance must contribute to the

partnership an amount equal to the excess of charges over the credits in

the account provided the excess relates to an obligation for which the

partner is personally liable under Section 306. The partners may, however,

agree that a negative account does not reflect a debt to the partnership and

need not be repaid in settling the partners' accounts.

RUPA § 807 Cmt, 3,

Other jurisdictions applying RUPA have reached the same conclusion.
Farnsworth v. Deaver, 147 S W.3d 662, 664-65 (Tex. App. 2004)(affirming trial court
order which entered a judgment against partner with “a negative balance™ based on the
debt owed to the partnership “to satisfy that negative balance.”)"

In this case, because certain of the Partners (the Net Winners), received more

from the Partnerships than they contributed, they have negative capital accounts.'®

"* By applying Florida RUPA and interpreting the Partnerships’ Agreements, the Partnership Agreement
Method may result in substantially similar results as the Net Investment Method. However, while
application of the Net Investment method is an entirely objective process, application of Florida RUPA and
interpretation of the Partnerships’ Agreements requires legal application of contractual terms and may be
subject to dispute. Moreover, under the Partnership Agreement Method, each Partner’s capital account
must be brought into equilibrium prior to making any distribution, i.e., Net Winners would have to give
back their Net Winnings. To best serve the Partners and effectuate a timely distribution of the Partnerships
Property, the Conservator recommends application of the Net Investment Method.

'® Recovery of transfers to the Net Winners is the subject of a related case styled: Margaret Smith as
General Parmer of P&S Asscciates, General Partnership and S&P Associates, General Partnership,
Plaintiffs v. Janet A. Hooker Charitable Trusi, et. al., Case No. 12-034121 (21} (the “Net Winners Suit™)
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Accordingly, the Net Winners are not entitled to distributions of Partnership Property and
are required to contribute the amount necessary to bring their capital accounts to zero.
2. General Partnership Law under Florida RUPA

Application of Florida RUPA provides for a similar outcome as the Partnerships
Agreement Method.

First, like the Partnerships’ Agreements, Florida RUPA requires that the
Partnerships’ liabilities be paid before distributing to the partners. Fla. Stat. § 620.8807
(“In winding up a partnership’s business, the assets of the partnership, including the
contributions of the partners required by this section, must be applied to discharge the
partnership’s obligations to creditors™).

Second, like the Partnerships’ Agreements, after creditors are paid the remainder
of the partnership property is liquidated and partners receive cash payments. Fla. Stat.
§ 620.8807(1) (“Any surplus must be applied to pay in cash the net amount distributable
to partners in accordance with their right to distributions under subsection (2)™).

Florida RUPA provides, “in settling accounts among the partners, profits and
losses that result from the liquidation of the partnership assets must be credited and
charged to the partners’ accounts. The partnership shall make a distribution to a partner in
an amount equal to any excess of the credits over the charges in the partner’s account but
excluding from the calculation charges attributable to an obligation for which the partner

is not per'sonally liable under s. 620.8306.” Fla. Stat. §620.8807(2).

presently pending in the Complex Litigation Division in the Circuit Court of the Seventeenth Judicial
Circuit, in and for Broward County, Florida. :
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Accordingly, where there are insufficient funds partners to return 100% of a
partner’s capital, partners are entitled to a pro rata share of the distribution based upon
their capital accounts. Further, as addressed by the IRS, the fictitious profits should be
excluded from the capital account total and prior distributions should be treated as returns
of capital which reduce the balance. These losses should be passed through to the
individual partners.

As addressed above, because certain of the Partners (the Net Winners), received
more from the Partnerships than they contributed, they have negative capital accounts.
Accordingly, the Net Winners are not entitled to distributions of Partnerships Property
until all other parties have received 100% of their actual contribution. Further, pursuant
to Florida RUPA Net Winners are required to contribute the amount necessary to bring
their capital accounts to zero. Fla. Stat. §620.8807(2) (“A partner shall contribute to the
partnership an amount equal to any excess of the charges over the credits in the partner’s
account.”)

After review of the Partnership Agreements, Florida RUPA, and the Equitable
Distribution Methodologies, the Conservator has determined that the Net Investment
Method most completely accounts for the losses suffered by the Partners, its application
is objective in nature and is not influenced by subjective considerations, and it can be
applied quickly and efficiently, For these reasons and others, the Net Investment Method
ought to be applied in this matter.

VL OBJECTION PROCEDURE

To fairly and efficiently administer the Partnership Property, this Court

established a procedure for Partners to respond to the recommendations contained herein.
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The Management Order provides any interested party must file a response and/or
objection to this Distribution Motion no later than June 30, 2013.

To provide interested parties with notice, within three (3) business days of the
date of this Distribution Motion, the Conservator will post this Distribution Motion on his

website, www.FloridaConservator.com (the *Conservator Websitﬁ:”).17

Failure to properly and timely serve a response and/or objection to this Motion
should be deemed acceptance of the Conservator’s recommendations and determination
of any particular Partner’s Allowed Claim.

Further, by filing and serving an objection, any objecting partner shall be deemed
to have submitted to the jurisdiction of this Court irrespective of whether such Partner
was served with a copy of the Summons or Complaint in the Interpleader Action. A
person filing and serving an objection to the Conservator’s Claim Determination or plan
of distribution, shall be entitled to notice, but only as it relates to adjudication of the
particular objection and the claim to which the objection is directed.

The Conservator may attempt to settle and compromise any claim or objection
subject to the Court’s final approval.

WHEREFORE, the Conservator respectfully requests that this Court enter an Order:
(1) Approving the Conservator’s determination of Allowed Claims as set forth in herein and in
attached Exhibits “A” and “B”; (ii) Approving the Net Investment Method as set forth herein

and in the attached Exhibits “A” and “B” as the proper method for determining the Partners’

' Previously, this Court authorized the Conservator to provide partners with notice by posting on the
Conservator Website in the Conservator Case. Specifically, the Conservator Order provided that *any
posting on the website will be deemed adequate notice to all Partners unless a Partner specifically request
information to be mailed to him/her.” Conservator Order at 13,
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Allowed Claims; (iii) Approving the amount of initial distributions to Net Losers as proposed
herein and pursuant to Exhibits “A” and “B”; (iv) Approving withholding distributions to
certain Partners as proposed herein and identified on Exhibits “A” and “B”; (v) Authorizing
the Conservator to make the interim distributions to the Partners as proposed herein pursuant
to Exhibits “A” and “B” within a reasonable time of the entry of an Final Non-Appealable
Order granting this Distribution Motion; (vi) Approving the Objection Procedute proposed
herein; and (vii) for any further relief that this Court deems necessary and appropriate.

Dated: May 31, 2013

MESSANA, P.A.

Attorneys for Conservator

401 East Las Olas Boulevard, Suite 1400

Ft. Lauderdale, FL 33301

Telephone: (954) 712-7400

Facsimile: (954) 712-7401

By: _ /s/ Thomas M. Messana
Thomas M. Messana, Esq.
Florida Bar No. 991422
Brett D. Licberman, Esq.
Florida Bar No. 69383
Thomas Zeichman
Florida Bar No. 99239
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Exhibit “A”

P&S Spreadsheet



P&S Investors with Account Number - Net Winners and Net Losers 7

Investor Account Net Loser
Number

PS AQ71-AB $ 100,000.00
PS A071 $ 100,000.00
PS B21-1 $ 53,423.39
PS B21-2 b (68,000.00)
PSS B021-3 $ 1,133.51
combined total for PS B21-1, PS B21-2, & PS B021-3 b (13,443.10)
PS BO1
PS C058-AB $ 245,000.00
PS C28-AB $ 294,986.00
PS C054-AB $ 388,000.00
PS C055-AB $ 440,000.00
PS C41-AB $ 75486.00
RS C30 $ 1,629.23
PS H&3 $ (3,467.98)
combined total for PS C30 & PS HB3 $ (1,838.75)
PS C002-1 3 (130,085.95)
PS C28-2 3 176,463.64
combined total for PS C002-1 & PS C28-2 3 4637769 $ 48,377.69
PS C29
PS C033
PS C03
PS D-064
PS D040 $ 4,827.36
PS D067 $ 200,000.00
PS F062 $ 216,000.00
PS Fo4 $ 7878570
PS F031 $ 500,000.00
PS G038 $ 285,018.00
PS G073 $ 200,000.00
PS HO5
PS HO30 $ -
PS HO30
PS H038
PS-080 $ 325,000.00
PS-HO7G $ 50,000.00
PS HOB $ 11561017
PS HO7
PS HO8
PS H29
PS H25 $ 106,000.00
PS HOG2 $ 105,187.12
PS J0707 $ 50,000.00
PS Jo42 $ 400,000.00
PS K28
PS K10 $ 1007945
PSS K11 $ 30,236.75
PS k029-K-1 3 -



P3 K034-K-2
PS K035
PS K09
PS L24
PS L037
PS L-49-R
PS W059
PS M12
PS M13
PS M14
PS M16
PS M15
PS M&7
PS M&2
PS N30
PS N17-N
PS 018
PS K033
PS P038
PS 053
PS 068
PS P27
PS P26
PS R18-R
PS 5028
PS 527
PS 068
PS 522
PS USD
PS W032-B
PS W43
PS W060
PS W44
PS W45
PS W48
PS W23
PS W056
PS S065
PS W087
PS Z058-AB

Total

$ 270,000.00

$ 41127.45
$ 574,697.83

$ 12543578
$ 483,101.28
$1,183,000.00
$ 7622409

459,517.09
132,000.00
446,000.00
210,000.00

©r 7 h B

182,078.57
65,993.00
31,560.97
30,000.00

©“r & o

o

397,151.00

32,600.00
5,000.00
21,000.00
3,951.31

5,000.00
22,800.00

578,000.00

Rt 3 4 &3 &6 8

9,742,612.61



Net Winner

Proposed Interim
Distribution (10.264%)

7 A

) €4 €4 R

o H A W

4 & &

(13,443.10)
(10,414.31)

{1,838.75)

(182,532.35)
(33,480.39)
(61,065.80)
(10,320.00)

(262,843.58)

(127,286.32)
(472,624.27)

(157,550.48)
(116,455.13)
(28,045.98)

(742.32)

HBHHBHBPRHA LA OAPADBARANAT PR AR OBH AR AAHROAAOADEOOO W NN NN

10,264.C0
10,264.00

25,148.80
30,277.38
39,824.32
45,161.60

7,747.88

4,760.21

495.48
20,528.00
22,170.24

8,086.56
51,320.00
29,254.25
20,528.00

33,368.00
5,132.00
11,855.96

10,879.84
10,794.35
5,132.00
41,056.00
see footnote 1.
see footnote 1.
$ -



$  (40,463.20)

(6,130.19)
(6,681.64)

&

(2,058.41)
(5,948.83)
(51,828.46)
(116,343.91)
(68,077.39)

o R

$  (79,647.81)
$  (15,858.42)
$ (1,948,756.02)

S  (20,629.68)

S (2,600.18)
S  (92,946.21)
$  (4,000.00)

$ (12,736.39)

$  (13,700.00)

$ (3,967,059.32)

27,712.80

4,221.32
58,086.99

Ror AR R R R R R R R A

12,874.73
see footnote 2.
see footnote 2.
7,823.64

47,164.83
13,548.48
45 777 44
21,554.40
ee footnote 3.
8,773.52
3,239.42
3,079.20

40,763.58
3,335.80
513.20
2,155.44
405.56

P HPBHAAHH OO DL HHE HH PG FEHH G

513,20
see footnote 4.
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59,325,92



P & S FOOTNOTES
Proposed Interim Distribution

The Partnerships have asserted or may assert claims against the holder(S) of account number PS
K10 and PS K11 for, among other things, receiving commissions and/or referral fees from the
Partnerships. Therefore, the Conservator recommends reserving and withholding all interim
distributions to the holder(s) of account PS K10 and PS X11 until all claims are resolved or until
further order of the Court. '

The Partnerships have asserted or may assert claims against the holder(s) of account number PS
ME7 and PS M52 for, among other things, receiving commissions and/or referral fees from the
Partnerships. Therefore, the Conservator recommends reserving and withholding all interim
distributions to the holder(s) of account PS M&7 and PS M52 for until all claims are resolved or
until further order of the Court,

The Partnerships have asserted or may assert claims against the holder of account number PS
R19-R for, among other things, receiving commissions and/or referral fees from the
Partnerships. Therefore, the Conservator recommends reserving and withholding all interim
distributions to the holder(s) of account PS R19-R until all claims are resolved or until further
order of the Court. '

The Partnerships have asserted or may assert claims against the holder of account number PS
S065 for, among other things, receiving commissions and/or referral fees from the Partnerships.
Therefore, the Conservator recommends reserving and withholding all interim distributions to
the holder(s} of account PS S065 until all claims are resolved or until further order of the Court.



Exhibit “B”

S&P Spreadsheet



S&P Investors with Account Number - Net Winners and Net Losers

Investor Account Net Loser Net Winner
Number

SP A143 5 {1,838.93)
SP A01-AB $ (15,000.00)
SP A124 5 {9,000.00)
SP A41 3 78,466.12
SP B139 - 3 10,000.00
SP B137 $ 1,696,000.00
SP B143 $  (86,195.71)
SP Bg7-B $ (25499.61)
SP B53-N $ 3,567.49
SP B142 3 (38,407.94)
SP B155 $ 4924913
combined accounts SP B142 & SP B155 $ 1084119 % 10,841.19
SP B113-IRA $  (23,593.47)
SPB119-J $ - $ -
SP B37-H $ (5861299
SP B74 $ (40,458.71)
SP B98 L3 - $ -
SP-B131-H $ (15,720.18)
SP B38-H $ (27,269.78)
SPB125-J 3 - § -
SPC3 $ (26,870.16)
SP C115-C 3 (18,131.23)
SP C15 (IRA) -C 3 1,915.00
combined accounts SP C115-C & SP C15(IRA)-C $ (18,216.23) $  (16,216.23)
SP C29N $ (25,977.53)
SP COo2 $ {2,715.97)
SP C132 3 (382.99)
SP C25 $ (12,323.78)
SP C105 $ {5,257.47)
SP C103-IRA $ - $ -
SP W82-wW $ 15,100.00
SP CQ3 $ (176,761.03)
SP C136 $ {1,705.08)
SP C-69-B $ 10,000.00
SP C148 $ (29,761.70)
SP D70-N $ (44,375.61)
SP D145-1 $ (14,738.38)
SP D145-2 $ (279.121.29)
combined accounts SP D145-1 & SP D145-2 $ (293,857.67) $ (293,857.67)
SP D638-B 3 {4,210.00)
SP D04 $  (18,119.29)
SP D71-DRG S (31,322.30)
SP E155 $ (3122824
SP E154 $ 593,388.00
combined accounts SP E155 & SP E154 3 562,139.76 $ 562,139.76
SP E111-H $ (287,454.40)
SP F140 $ 22,742.30



SP F57
SP F58
SP F147
SP FB0-F
SP F61-F
SP F65-F
SP 130-F
SP F148-F
SP FO5
SP G91-H
SP G06
SP G45
SP G44
SP G86-H-IRA
SP G85-H-IRA
SP G31-B
SP G133N
SP G145-4
SP G148
SP H50
SP H126
SP H144
SP HO8
SP HO9

combined accounts SP HO8 & SP H09

SP H108
SP H52
SP H101-H
SP H117-H
- SP H97-H
SP H34H
SP H153
SP H66-WH
SP H110-IRA
SP H108-IRA
SP H144-AB
SP H127(IRA)B
SP H129(IRA)
SP HO7H
SP H35H
SP H36H
SP 143
SP 142-1
SP 142-2
AP 1118
SP 131
SP 1148
SP J30N
SP J142-N
SP J147-A&B
SP J129-J
SP J8s-H

$
$
$

(2,447.89)
11,834.82
§,386.93

€3 £

& P A

5,343,298.44

47,053.57
160,522.43
58,127.47
129,137.86

3,897,207.97
33,352.30

25,000.00
6,000.00

9,366.93
9,600.00

148,418.06
10,128.07

90,000.00
45,100.00

100,000.00
95,000.00

8,774.95

4 B & &
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(48,786.66)

(159,349.71)
(768.48)
(768.48)

(71,294.81)
(62,180.21)

{15,569.04)

(29,345.16)

(17,736.95)
(45,405.47)

(859,880.41)

{132,428.58)

(12,864.83)

(18,115.47)

(80,000.00)
(26,508.25)
(20,569.28)



SP J75-1
SP J90-2
SP K89
SP K107-IRA
SP L141-B
SP L104
SP L1580
SP L18
SP L10
SP L11

SP W38
SP L151
SP M134
SP M123

combined accounts SP M134 & SP M123

SP 0128-B
SP M12

SP M138
SP M73

SP M78-F
SP M87-F
SP M83-M
SP M130-J
SP Mc093-F
SP Mc123-F
SP Mc092-F
SP Mc013-1
SP MB4-2
SP M86-M
SP M22

SP N99-N
SP 088

SP 090

SP P129-B
SP P88

SP P131A
SP P131

SP P14

SP P16

SP P133
SP P77

SP P94(IRA)
SP P76

SP P15

SP P116-J
SP P112-d
SP R141

SP R23R
SP R128R
SP R27N
SP R48H
SP R40

Y o
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&
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(5,215.08)
(7,644.13)
(5,959.17)

(26.152. 98)
(7,240.80)
(87,788.57)
(13,500.00)
(45,213.83)

(72,144.10)
(9,545.90)
(487.18)
(2,673.99)
(16,362.72)
(6,188.33)

(13,137.87)
(7,991.44)
(55,193.70)

(14,659.63)
(5,500.00)
(17,094.66)

(36,292.40)

(7,151.94)
(9,944.84)
(112,538.76)
(9,015.93)
(114,956.18)
(51,142.13)
(12,418.09)
(5,628.73)



SP R149-R
SP R59-W
SP R72-B
SP R100-R
SP 84§
SP 656
8P 547

5P 8122
SP $85

SP 5139
SP 5033
SP 820

SP 526-1
3P 526-2
SP 5140
SP 528N
SP 855-N
SP 017

SP 3130
SP S63-F
SP 5138
SP T21

SP T108
SP T147-F
SP W120
SP we2
SP W95
SP W152
SP W150
SP W149
SP W48-W
SP W80-W
SP W149
SP W79
SP W51

SP W106-1RA

SP W151
SP W32
SP W19
SP W102-H
SPW114-J
5P W89-F

SP W120(IRA)

SP Y135-Y
SP 7287

oh 4 h

9

7 A
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54,000.00

553.66

130,000.00
5,397,729.32
33,729.66
76,874.24

59,943.84
54,706.00
1,039,500.00

171,071.16
82,814.42

45,000.00
37,000.00

100,000.00

$20,791,854.30

7 1 R

A A OO e

©

= H

$
$
$
$
$
$
$
$
$
$

(2,000.00)
(37,678.82)
(48,500.00)
(13,054.14)
(3,500.00)

(3,916.69)

(47,373.20)
(705.18)
(37,670.45)
(3,205.43)
(1,757.24)
(5,803.89)
(155,572.02)
(853.09)
(8,382.49)

(84,974.47)
(20,558.62)

(16,398.28)

(85,032.70)
(17,105.35)
(20,732.67)
(12,772.76)

(47,061.40)
(30,917.88)

(6,851.64)

$(4,373,233.87)



Proposed Interim
Distribution (18.757%)

14,717.89
1,875.70
318,118.72

669.15

2,033.48

2,832.31

1,875.70

105,440.55

428577
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1,002,242.49

see footnote 1.
30,109.19

see footnote 1.
24,222 39

sae footnote 2.
6,255.89

4,689.25
1,125.42

1,760.71
1,80067
27,838.78
1,899.72

16,881.30
8,459.41

18,767.00
17.819.15
1,270.78
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2,264.11
23217
19,179.03

6,335.48
23,446.25

4,689.25
29,202.33
1,875.70
8,440.585
9,378.50

21,382.98
14,782.01

13,171.47
1,875.70

8,993.30
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10,128.78

103.85

24,384 .10
see footnote 3.
see footnote 4.
see footnote 5.

11,243.67
10,261.20
194.979.02

32,087.82
15,533.50

8,440.65
6,940.09

see footnote 8.



S & P FOOTNOTES
Proposed Interim Distribution

The Partnerships have asserted or may assert claims against the holder(S) of account number SP
130-F and SP FQ5 for, among other things, receiving commissions and/or referral fees from the
Partnerships. Therefore, the Conservator recommends reserving and withholding all interim
distributions to the holder(s) of account SP 130-F and SP FO5 until all claims are resolved or until
further order of the Court,

The Partnerships have asserted or may assert claims against the holder{S) of account number SP
G145-} for, among other things, receiving commissions and/or referral fees from the
Partnerships. The Conservator has also been unable to identify the members of SP G145-] for
purposes of determining appropriate distributions. Therefore, the Conservator recommends
reserving and withholding all interim distributions to the holder(s) of account SP G145-) until all
claims are resolved or until further order of the Court.

The Conservator has been unable to identify an appropriate Custodian for purposes of
distribution, until the Conservator can identify an appropriate Custodian, the Conservator
recommends reserving and withholding all interim distributions to the holder{s} of account SP
5139,

The Partnerships have asserted or may assert claims against the holder(S) of account number SP
5033 for, among other things, receiving commissions and/or referral fees from the Partnerships.
Therefore, the Conservator recommends reserving and withholding all interim distributions to
the holder(s) of account SP S033 until all claims are resclved or until further order of the Court.
The Partnerships have asserted or may assert claims against the holder(S) of account number SP
520 for, among other things, receiving commissions and/or referral fees from the Partnerships.
Therefore, the Conservator recommends reserving and withholding all interim distributions to
the holder(s) of account SP 520 until all claims are resolved or until further order of the Court.
The Partnerships have asserted or may assert claims against the holder(S) of account number Sp
Y135-Y for, among other things, receiving commissions and/or referral fees from the
Partnerships. Therefore, the Conservator recommends reserving and withholding all interim
distributions to the holder(s) of account SP Y135-Y until all claims are resolved or until further
order of the Court.



IN THE CIRCUIT COURT OF THE
SEVENTEENTH JUDICIAL CIRCUIT, IN
AND FOR BROWARD COUNTY, FLORIDA

 CASE NOT 12-034121 (04) T

P &S ASSOCIATES, GENERAL PARTNERSHIP, a
Florida limited partnership; and S&P ASSOCIATES,
GENERAL PARTNERSHIP, a Florida limited
partnership, and PHILIP VON KAHLE as
Consgervator on behalf of P&S ASSOCIATES,
GENERAL PARTNERSHIP, a Florida limited
partnership, and S&P ASSOCIATES, GENERAL
PARTNERSHIP

Plaintifls,
V.

JANET A, HOOKER CHARITABLE TRUST, a
charitable trust, ef al.,

- Defendants.
/

AFFIDAVIT OF MARGARET J. SMITH
STATE OF FLORIDA )
COUNTY OF BROWARD .)SS
BEFORE ME, the undersigned authority, personally appeared Margaret J. Smith, who
deposes and states:
1. I, Margaret J. Smith, am above the legal age of majority and otherwise competent to
make this affidavit. I make this affidavit of my own personal knowledge, except where otherwise

indicated, in support of Plaintiffs’ Response to Defendant Holy Ghost — Western Providence’s

Motion for Summary Judgment.

EXHIBIT

s

52476754

tabbles




CASENO.: 12-034121 (04)

2. I am a Certified Public Accountant employed with the advisory firm of GlassRatner

Advisory and Capital Group, LLC (“GlassRatner”). Non-managing partners of P&S Associates,
TGeneral Partnership (“P&S”) and S&P Associates, Geiieral Pﬁ"ﬁrﬁéfshrfi (“S&P;"collectively the

“Partnerships™) retained GlassRatner to investigate certain matters concerning the operation and

management of the Partnerships, On August 17, 2012, the partners of S&P and P&S held a meeting

at which the Partnerships’ former Managing General Partner, Michael D. Sullivan (“Sullivan™), was

replaced, and [ was elected Managing General Partner in his stead.

3. Only after reviewing and analyzing books and records that were received from
Sullivan after August 2012, in conjunction with documents received in approximately May 2012,
was it established that certain partners received distributions from the capital contributions of other
partners and that certain partners received money in excess of their contributions to the Partnerships.

4, Once the identities of those partners was discovered, on November 13, 2012, as
Managing General Partner of the Partnerships, I sent out demand letters to partners who received
distributions in excess of their contributions. A copy of one such a demand letter is attached hereto

as Exhibit A.

5. To date, and to the best of my knowledge, no partner who received a demand letter

STATE OF FLORIDA )
SS

5247675-4



CASE NO.: 12-034121 (04)

COUNTY OF DADE )

The foregeing instrament was acknowledged.before me this _LQ_ day of October, 2013 by
Margaret 1. Smlth who i/ parbonaiiy known to me “or has produced as identification

________________________ o dtgfﬂhg Aot ke an oath

Name: ( MU\/ 8 M

(Notary Pubiic) &
(Affix Seal Below)

¥ Expires ﬁf:a?‘mw

F2ATOTS4
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GILASSRATNER
Nevairiber 13, 2012

Congregation of the Holy Ghoe!t « Western Frovidence
4700 West Algbama Straat
Houston , TX 77087

Rer  P&S-Associates; General Parthership
Cage No.: 12:24081

Dear Bir or Madarm:

Fisast b advised thel-on August 26, 2012, Michael D. Sulllvan resigred and Margaret J, Smith was
appointad o8 Maneging fSeneral Parner of P& Assouiates, General Parinership (PA&° or the
"Partriefshii"), Pursuantto 18,02 of the Amended and Restated Pertnership Agreemant dated Decernber
1894, "the Marsging General Partner (8] authorzed ahd empidwerad to carry out and implement any and
all purpoges of {he Parttership Intluding but hot limitsd to (d) "lo take any actions and to Incur any
EXFENSS On bekalf of the Phrmership that may be necassary or advisable In connaction with the comdug?
of thé Partrership’s afdin®,

Revigw of the Parinership boois ard resords as of December 31, 2008 Indloatas you received funds in
efcess of contributiohs 1oteling $182,532,35,  Enclosed for your referance as Exhibit A is the detall of
the funds cantributed and funds disburséd fidm your capital account from Deoembar 1992 through
December 2004, Theimmiediate retum of furds totaling $782,592.56 to P&S ia heraby ratuested.

To.encowrage @ speady and effécive resdlution of this malter prior to e samrmencement of ltigation
againet you, we will accept $164,279.12 In ful sutisfaction of the amount clalmed, if pald within 10
oplendar days of the date of this Isfler. This repressnts & 10% discount of the amount whish the
Partnership may sue you for if this metter s not reeoived ss sstforth above. ‘

Apcordingly, wo-demand. pryment of $164,279,42 In Jmmadiately avallable LS, funds within 10 calendar
days of the date of thie letter, payable to:

Bérger Singerman, LLP Trust Ancount
Aty Etan Mark, Esd.

1450 Brivkell Avenue

Huite 1960

Miami; FL 58184

In the absence of w timely, conforining payment, Berger Slhgerman, on behalf of P&S, will take

apgropriate action, ingluding the-fling of a*Gortiplaing seelking recovery of alil sums due, plus Intarest and
ot of ttletton,

Exhibit "AY

ATLANTA | CHICAGO | IRVINE| LA | MIAM | KASHVILLE | NEW YORK | PRILADELPHIA | TAMBA,
1101 BRICKELL PRagA, SUETE S803) MIAML FL3DIL | it 053586092 § Faxy 3053587009 | WWW.OLASSIAINERL Om
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Novembar 13, 2012
Fage 2

Be asgyred that wa want to rest averyone falrly and to minlmize the cost of reapording to this demand
latter for raturn of funds. Should you wish fordw ss, we are willig te schedule' s call or mesting with you
to diacisss this ralter. However, because time is of the essenes, and to aveld fHigation, we must receive
sither payment -4 raquest for 8 tmely call or issting or an sxgwanation (neluding coplés of 4l Caneied
thecks, wire transfar advices dhd relevant agroemerits) of why You do nut owe the Sam demantded withii
10 calengar days of this lgtter. [f we elest th farboar from the-tommencement of litigaton, ety infoan
acoapisbie fofling agreemad! may be regulred, To discuge Bads ma&gr further, you may contact e via

amail stynsmittalassrameronm or by phihe & a05-388-800%,

$lneereiy}-,3

Margaret . Sl
memith@olessratner,com

GlagtRatner Advisory & Caplial Group LLE - co ot
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.o Exhibit A
A ' Banéeal Pistthier
E A 'TN.HI&'TBNP i I N » -

TARIORI LAWY FIRE oY GRET - Wisten by

aflﬂﬁ(gtaig?}m %ﬁ;&"ﬁw )t iy b - Watisn -

aaltitta 1418 Wﬂwgﬂlfﬂnofﬂwf iy hiat - Waittsr Eroviriors i,

H0rr ATl Gongregalon orike Holy Bt » Vsl Provittnee . 2.48876

FA0ERS uzipAG? 1448 Goppredaliin ol o Woly St - WaBE Prondadid . 544,48

agtiradiay Toloup 1488 Qodyroizalion ofthe Haly Ghost - Westam Provil erns - 887205

ADUTRGRA DUGEEY VAT Chngetativn dhRd Holy Bhoet-IWORER By ® BA57.88

FhiTaETa QUGBS 14bn  Conpfagitlen oting Hely GRess Wisiiben Feinipnos - GE0T2

W0A BRDTRET oy gl T 1804 Congragiion & tho Haly Bhoat - Wetkhis Pradlifurin 255097
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Congregation of the Holy Spirit

1700 West Alabama Street
Houston, Texas 77098-2808
713-522-288%

FAX T13-522-8069
E-MAIL spiritans @aol.com

Holy Ghost Fathers and Brothers

June 30, 2002

P & 8§ Associates, General Partnership
Mr. Gregg Powell, Sullivan and Powell
rort Royale Financial Center

6550 North Federal Highway, Suite 210
IFt. Landerdale, Florida 33308

Diear Mr. Powell;

At this time, T'would liketo liquidate our assets with your firm, T appreciate your
excellent work in dealing with our funds. However, T am modifving our objectives and
adjusting our finances in a pew dirgetion. Therefore, would you please take all steps
necessary to terminate the Congregation of the Holy Ghest account and transfer the fands
to us by check to the Provincialate Office located at 1700 West Alabama Street, Houston,
Texas 77098-2808.

Sincerely,

/i,g Aot PO~ CE

Philip . Evanstock, C.S.5p.
Provincial Treasurer
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IN THE CIRCUIT COURT OF THE
SEVENTEENTH JUDICIAL CIRCUIT IN
ANDFORBROWARD COUNTY, FLORIDA

CASE NO. 12-028324 (07)
Complex Litigation Unit

P & S ASSOCIATES, GENERAL
PARTNERSHIP and S & P ASSOCIATES,
GENERAL PARTNERSHIP,

Plaintiff,
v,

ROBERTA P. ALVES, ET AL.,

Defendants.
/

DEFENDANT, CONGREGATION OF THE HOLY GHOST, WESTERN PROVINCE’S
ANSWER TO THIRD AMENDED COMPLAINT

Defendant, Congregation of the Holy Ghost, Western Province, by and through

undersigned counsel, submits this Answer to the Third Amended Complaint,

1. Admitted
2. Admitted.
3 Admitted.
4. Admitted.

5-250. Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

251.  Defendant Congregation of the Holy Ghost, Western Province (improperly described as
Congregation of the Holy Ghost, Western Province, Inc.) was located in Allegheny

County, Pennsylvania at the time of its participation in the partnership or partnerships.

EXHIBIT
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The corporate entity no longer exists as it merged with Congregation of the Holy Spirit
under the Protection of the Immaculate Heart of Mary, USA - Fast into Congregation of
the Holy Spirit Province of the United States, a nonprofit corporation organized under the

nonprofit law of the Commonwealth of Pennsylvania.

252-349, Defendant Congregation of the Holy Ghost is without knowledge as to these

350.

351.

352

353.

354,

355.

356.

357.

358.

359.

allegations and they are, therefore, denied.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Denied.
Defendant Congregation of the Holy Ghast is without knowledge as to these allegatiogs
and they are, therefore, denied.
Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.
Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.
Defendant Congregation of the Holy Ghost is without knowledge as to these allegations

and they are, therefore, denied.
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360.

361.

362.

363.

364.

365.

366.

367.

368.

369.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied. .

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
aqd they are, therefore, denied. The attached document speaks for itself.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied. The attached document speaks for itself.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations

and they are, therefore, denied. The attached document speaks for itself.
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370.

371.

372,

373,

374,

375.

376.

377.

378.

379.

380,

381.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied. The attached document speaks for itself,

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied. The attached document speaks for itself.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied. The attached document speaks for itself,

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied. The attached document speaks for itself.

Admitted.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

Denied.

Denied. SIPC insurance is inapplicable in this case as the partnerships are not broker-
dealers covered by SIPC.

Defendant Congregation of the Holy.Ghost 1s without knowledge as to these allegations
and they are, therefore, denied.

Denied. |

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations

and they are, therefore, denied.
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382. Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

COUNT I

383. Defendant Congregation of the Hely Ghost’s averments in response to paragraphs 1
through 382 are incorporated by reference as if fully set forth herein.

384, Admitted.

385. Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

386. Defendant Congregation of the Holy Ghost admits that the Plaintiff seeks direction from
the Court as to the appropriate method for distribution but denies that any method of
distribution that strays from the Partnership Agreement is appropfiate.

Count I

387. Defendant Congregation of the Holy Ghost’s averments in response to paragraphs |
through 382 are incorporated by reference as if fully set forth herein.

388.  Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

389. Defendant Congregation of the Holy Ghost is Withoutkknowledge as to these allegations
and they are, therefore, denied.

390.  Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

391. Denied.
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392,

393.

394,

395.

396.

397.

398.

399.

400.

401.

Count III
Defendant Congregation of the Holy Ghost’s averments in response to paragraphs 1
through 382 are incorporated by reference as if fully set forth herein.
Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.
Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.
Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.
Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.
Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.
Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.
Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.
Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.
Defendant Congregation of the Holy Ghost is without knowledge as to these allegations

and they are, therefore, denied.
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402.

403,

404,

Defendant Congregation of the Holy Ghost is without knowledge as to these allegations
and they are, therefore, denied.

Admitted that the Partnerships are secking an injunction. The balance of the paragraph is
denied.

Admitted that the Partnerships are seeking a declaration The balance of the paragraph is
denied.

AFFIRMATIVE DEFENSES

Plaintiffs come to this court with unclean hands in that they are ignoring the plan

language of the Partnership Agreement with respect to distributions of funds on hand as
well as funds distributed in the past.

Plaintiffs’ attempt to coerce the present and former partners to accept the “net
investment” method of calculation demonstrates that they are not “in a position of
indifference” since they are advocating favoring certain partners over others.

Plaintiffs’ use of a case decided by the Federal Second Circuit Court of Appeals relating
to a SIPC liquidation is inapplicable as this investment was a partnership, not a SIPC-
insured brokerage account. The Partnerships appear to have been SIPC claimants in the
underlying Madoff litigation. To the extent the Partnerships received SIPC funds, these
funds should be distributed in accordance with the Partnership agreement.
Defendant Congregation of the Holy Ghost, Western Province has not asserted a claim

against the funds on deposit and does not intend to assert a claim against such funds
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unless this court rules in a companion case that it must return investment funds that it

received in years far beyond any statutory limitations period.

Wherefore, Defendant Congregation of the Holy Ghost, Western Province, demands
judgment against Plaintiffs denying all recovery and awarding Holy Ghost its costs and attorneys

fees.
DATED: September 13, 2013 Respectfully Submitted,

/s/ Marc 8. Dobin

Mare S. Dobin

Fla. Bar No.: 997803

Jonathan T. Lieber

Fla. Bar No.: 92837
Service@DobinLaw,.com

Dobin Law Group, P.A.

500 University Boulevard

Suite 205

Jupiter, FL 33458 -

561-575-5880; 561-246-3003 - Facsimile
Attorneys for Congregation of the Holy Ghost
Western Province
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and comect copy of the foregoing was served via email this 12 day of September,

2013, to:

Thomas M. Messana

Messana, P.A.

Post Office Drawer 2485

Fort Lauderdale, FL 33303
954-712-7400; 954-712-7401 - Facsimile
tmessana{@messana-law.com

Attomey for Conservator

Demenica Frasca

Mayersohn Law Group, P.A,

101 N.E. Third Avenue

Suite 1250

Fort Lauderdale, FL. 33301
954-765-1900; 954-713-0702 - Facsimile
service@mayersohnlaw.com
dfrasca@mayersohnlaw.com

Attorney for Defendant Francis J. Mahoney Jr., Personal
Representative of the

Estate of Mary Ellen Nickens

Thomas Abrams

Gamberg & Abrams

1776 North Pine Tsland Road

Suite 309

Fort Lauderdale, FI, 33322

954-523-(900; 954-915-9016 - Facsimile
tabrams{@tabramslaw.com

Attorney for Defendant, Tynn Roesen-Lauder

Jason 8. Oletsky

Akerman, Senterfitt

Las Olas Centre II

Suite 1600

Fort Lauderdale, FL 33301
954-463-2700; 954-463-2224 - Facsimile
jason.oletsky@akerman.com

Attorney for Walsh Family Claimants

Carl F. Schoeppl

Schoeppl & Burke, P A,

4651 North Federal Highway

Boca Raton, FL 33431-5176
561-394-8301; 561-394-3121 - Facsimile
carl@schoepplburke.com

Attomey for Defendants, Burt Moss,
Susan Moss, Burt Moss & Associates, Inc.
and Burten Harold IRA

William G. Salim, Jr,

Moskowitz, Mandel, Salim & Simowitz, P.A.

800 Corporate Drive

Suite 500

Fort Lauderdale, FL. 33334

954-451-2000; 954-491-2051 - Facsimile
wsalim{@mmssiaw.com

Attorney for Defendant, Wayne Horwitz, as Trustee

Robert A, Chaves

Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A,
2101 NW Corporate Boulevard

Suite 107

Boca Raton, F1. 33431-7343

561-998.-7847; 561-998-2642 - Facsimile
rchaves@floridatax.com

Attorney for Defendant Calla Gutter

Richard T, Woulfe

Bunneil & Woulfe P.A.

One Financizal Plaza

Suite 1000

100 Southeast Third Avenue

Fort Lauderdale, FL 33394

954-761-8600

pleadings RTW(@bunnellwoulfe.com

Attorney for Defendant, Robert A. Uchin Revocahble Trust

/s/ Mare 8. Dobin

Marc 8. Dobin

Fla. Bar No,; 997803
Jonathan T, Lieber
Fla. Bar No.; 92837




IN THE CIRCUIT COURT OF THE
SEVENTEENTH JUDICIAL CIRCUIT IN
AND FOR BROWARD COUNTY,FLORIDA

CASE NO. 12-028324 (07)
Complex Litigation Unit

P & S ASSOCTATES, GENERAL
PARTNERSHIP and S & P ASSOCIATES,
GENERAL PARTNERSHIP,

Plaintiff,
V.

ROBERTA P. ALVES, ET AL,

Defendants.
/

DEFENDANT, CONGREGATION OF THE HOLY GHOST, WESTERN PROVINCE’S
OPPOSITION TO PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Defendant, Congregation of the Holy Ghost, Western Province, by and through undersigned
counsel, and pursuant to Fla. R. Civ. P. 1.510, submits its Opposition to Plaintiffs’ Motion for
Summary Judgment, and in support thereof, states as follows:'

INTRODUCTION AND FACTUAL BACKGROUND

Plaintiffs’ Motion seeks to approve the Partners’ determination claims and establish the Net
[nvestment Method as the proper method of distribution for determining the Partners’ allowed
claims. Plamtiffs have determined that each Partner generall? falls within one of two classes,
depending on the amount of distributions received by the Partnerships. Net Losers are Partners who

contributed more cash to the Partnerships than they received in distributions, Net Winners are

' This Defendant has moved for Summary Judgment in the related case, Smith v. Hooker, also known as

the “net winners” case, on statute of limitations grounds.

EXHIBIT

9
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Partners who received more in distributions from the Partnerships than they made contributions. The
Maotion recommends that the Net Losers be entitled to an allowed claim in the amount of their net
losses. As such, the Plaintiffs propose to distribute the Partnership Property on a pro rata basis to
the Net Losers based on their allowed claims. Accordingly, the Plaintiffs object to all clajms of the
Net Winners,

Plaintiffs argue that the only source of the Partnerships’ purported profits was derived from
the Madoff ponzi scheme. As aresult of the Partnerships’ investments in the ponzi scheme, Plaintiffs
argue that any Partnership profits are fictitious. As such, Plaintiffs seek to establish an equitable
method of distribution that accepts the premise that no profits were ever eafned by the Partnerships
or their respective Partners, In Plaintiffs’ view, the method of distribution should be an equitable one
because any other method would only serve to*legitimize” the ponzi scheme.

However, Plaintiffs’ argument ignores the distribution method as described in the Partnership
Agreements. As noted in the Motion, the Partnership Agreements specifically describe the proper
method of distribution of Partnership assets. In distributing Partnership assets, liabilities are paid
first. Following payment of any liabilities, each Partners’ capital is to be returned in accordance with
their partnership interests. Next,r it is necessary to determine each Partners’ partnership interest so
that they may receive a pro rata share, Finélly, no evidence is of record as to the propriety or
impropriety of distributions that were, in fact, made to partners who have long since withdrawn from

the partnership.
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STANDARD OF REVIEW

It is well established that a summary judgment should be granted only when there is a
complete absence of genuine issues of material fact. Copeland v. Florida New Investments Corp.,
905 50.2d 979, 980 (Fla. 3d DCA 2005). Summary judgment is proper if there are no genuine issues
of material facts and the moving party is entitled to judgment as a matter of law. Volusia County v.
Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000). Florida Rule of Civil Procedure
1.510(c) provides that summary judgment: |

shall be rendered forthwith if the pleadings, depositions, answers to interrogatories,

and admissions on file together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the moving party is entitled to a

judgment as a matter of law.

The movant carries a heavy burden. “In reviewing a summary judgment, [the court] must
consider all record evidence in a light most favorable to the non-moving party. Mills v. State Farm
Mut. Auto. Ins. Co., 27 So. 3d 95, 96 (Fla. 1st DCA 2009). If the evidence raises any issue of
material fact, if it is conflicting, if it will permit different reasonable inferences, orif it tends to prove
the igsue, it should be submitted to the jury as a question of fact. DiMarco v. Colee Court, Inc., 33
Fla. L. Weekly D 751 (Fla. 4th DCA 2008) (reversing grant of summary judgment) (quoting Moore
v. Morris, 475 So.2d 666, 668 (Fla. 1985). “Ifthe pleadings, discovery, depositions, and admissions
‘reveal the possibility of genuine issues of material fact, or even the slightest doubt, summary
judgment should be denied.’” Rakusin Law Firm v. Estate of Dennis, 27 So. 3d 166, 167 (Fla. 3d

DCA 2010) (emphasis added).
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L The method of distribution is governed by the Partnership Agreements

In the Motion, the Plaintiffs appear to be arguing that the Partners invested directed in the
ponzi schemes. However, there is no evidence to support this argument. As far as the Partners are
concerned, their contributions to the Partnerships were not investments in a ponzi scheme. Rather,
the Partners invested in either of the Partnerships. In turn, the Partnerships took the Partners"
contributions and invested these contributions in what turned out to be the Madoff ponzi scheme.?
The Plaintiffs have not introduced any evidence to support the inference that the Partnerships
themselves were a part of the Madoff scheme. The Plaintiffs have only demonstrated that the
Partnerships made investments in the Madoff scheme which were unprofitable for the remaining
partners. As such, since the Partnership Agreements are still in effect, they still govern the method
of distribution of the Partnership Property.

The Plaintiffs have introduced no evidence that would allow for a distribution of the
partnership assets outside of the method of distribution described in the Partnership Agreements.
Plaintiffs are quick to reference the method of distribution chosen by the Madoff Trustee in the
Madoff litigation. Plaintiffs also argue that the Net Investment Method has become the preferred
method for distribution of Ponzi assets, While this may be true, as noted above, the distinction is that
in those cases cited by the Plaintiff, the assets were actually monies that were invested in a ponzi

scheme. There was no other agreed-upon method, such as a Partnership Agreement, governing the

% This analysis is further bolstered by the fact that, ag Plaintiffs admit, the Madoff Trustee has approved
claims made by the Partnerships against the Madoff fund. If the Plaintiff Partnerships were, themselves, ponzi
schemes, then it would follow that no funds, or minimal amounts, would have been invested in the Mado ff funds and
the Trustee would have denied claims. This is not the case in the matter at bar.
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distribution of the fraudulent assets. In the instant case, however, the assets to be distributed are
Partnership assets that were separately invested in the Madoff scheme. Because the Partnerships
were victims of the ponzi scheme, and the Partners derivatively, the assets should be distributed in
accordance with the Partnership Agreements. |

The existence of valid Partnership Agreements renders summary judgment as to any
alternative method of distribution of Partnership Property improper. As Plaintiffs point out in their
Motion, Article Four, Article Eleven, Article Five, and Article Twelve of the Partnership
Agreements address the contribution and distribution of Partnership assets. The Plaintiffs have
introduced no evidence to suggest that a deviation from the Partnership Agreements is warranted.
As such, the Partnership assets should be distributed in accordance with the method agreed upon by
the Partners in the Partnership Agreement,

CONCLUSION

Based on the foregoing, the Plaintiffs have failed to satisfy their burden that there are no
genuine issues of material fact. To the contrary, the evidence here is conflicting, permits different
reasonable inferences, and tends to prove the issues in this case. Clearly, there is a question of
fact as to whether Partnership assets should be distributed in accordance with the Partnership
Agreements. Accordingly, Plaintiffs” Motion for Summary Judgment for distribution in any
manner other than in accordance with the Partnerhip Agreement should be denied.
DATED: September 27, 2013 Respectfully Submitted,

/s/ Marc S. Dobin

Marc S. Dobin
Fla. Bar No.: 997803
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Jonathan T. Lieber

Fla. Bar No.: 92837
Service@DobinLaw.com

Dobin Law Group, P.A.

500 University Boulevard

Suite 205

Jupiter, FL 33458

561-575-5880; 561-246-3003 - Facsimile
Attorneys for Congregation of the Holy
Ghost, Western Province, Inc.

CERTIFICATE OF SERVICE

[HEREBY CERTIFY that a true and correct copy of the foregoing was served via email

this 3™ day of September, 2013, to:

Thomas L. Abrams, Fsq.

177 6 N. Pine Island Road

Suite 309

Plantation, Florida 33322

Tel.: 954-523-0900

Fax: 954-915-9016
tabrams@tabramslaw.com
fecolumbo@tabramslaw.com

Attorneys for Sam Rosen and Edith Rosen

Robert A. Chaves, Esq.

Gutter, Chaves et al

2101 N.W, Corporate Boulevad
Suite 107

Boca Raton, Florida 33431

Tel; 561-998-7847

Fax: 561-998-2642
rchaves@floridatax.com
Attorneys for Calla Gutter
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Eric N. Assouline, Esq.
Assouline & Berlowe, P.A.
213 E. Sheridan Street

Suite 3

Dania Beach, Florida 33004
Tel.: 954-929-1899

Fax: 954-922-6662
ena@assoulineberlowe.com
ah@assoulineberlowe.com
Attorneys for Ersica P. Gianna

Michael C. Foster, Esq.
Annette M, Urena, Hsq.
Daniels Kashtan, PA

4000 Ponce de Leon Boulevard
Suite 800

Coral Gables, Florida 33146-1436
Tel.: 305-448-7988

Fax: 305-448-7978
mfoster@dkdr.com
aurena@dkdr.com
Attorneys for Ettoh Ltd.

Michael R. Casey, Esg.

1831 NE 38th Street

#707

QOakland Park, Florida 33308

Tel.: 954-444-2780
measey666(@gmail.com

Attorneys for Janet B. Molchan Trust, Alex
Molchan Trust, Susan E. Molchan

Domenica Frasca, Esq.
Mayersohn Law Group, P.A.
101 N.E. Third Avenue

Suite 1250

Fort Lauderdale, Florida 33301
Tel:

Fax:
service@mayersohnlaw.com
dfrasca@mayersohnlaw.com
Attorneys for Francis J. Mahoney, Jr. PR
Estate of May Ellen Nickens

Peter G. Herman, Esq.

Tripp Scott, P A.

110 SE Sixth Street

Suite 1500

Fort Landerdale, Florida 33301
Tel.: 954-525-7500

Fax: 954-761-8475

pgh@trippscott.com
Attorneys for Steve Jacobs

Daniel W, Matlow, Esq.

Daniel W, Matlow, P.A.

3109 Stirling Road

Suite 101

Fort Lauderdale, Florida 33312

Tel.: 954-842-2365

Fax.: 954-337-3101
dmatlow@danmatlow.com
assistant@danmatlowcom

Attorneys for Herbert Irwig Revocable Trust
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Joseph P. Klaphelz, Esq.

Toseph P. Klapholz, P.A.

2500 Hollywood Boulevard

Suite 212

Hollywood, Florida 33020

Tel.: 954-925.3355

Fax.: 954-923-0185
jklap@klapholzpa.com
dml@klapholzpa.com

Attorneys for Abraham Newman and Riia
Newman

Also, Attorneys for Gertrude Gordon

Thomas M. Messana, Esq.

Messana, P.A.

401 East Las Olas Boulevard

Suite 1400

Fort Lauderdale, Florida 33301-2485
Tel.: 954-712-7400

Fax: 954-712-7401
tmessanal@messana-law,.com
Attorneys for Plaintiff /Conservator

Julian H. Kreeger, Esq.

2665 South Bayshore Drive

Suite 220-14

Miami, Florida 33133-5402

Tel.: 305-373-3101

Fax: 305-381-8737
juliankreeger@gmail.com

Attorneys for James Judd and Valerie Judd

Jason S. Oletsky, Esq.
Akerman, Senterfitt

Las Olas Centre II

350 E. Las Olas Boulevard
Suite 1600

Fort Lauderdale, Florida 33301
Tel.: 954-463-2700

Fax: 954-463-2224
jason.oletsky@akerman.com
ashley.sawyer{@akerman.com
Attorney for Walsh

William G, Salim, Jr.

Moskowitz, Mandell, Salim & Simowitz
800 Corporate Drive

Suite 510

Fort Lauderdale, Florida 33334

Tel.: 954-491-2000

Fax: 954-491-2051
wsalim@mmsslaw.com

Attorneys for Wayne Horwitz, et al

Leonard K. Samuels, Esq.

Etan Mark, Esq.

Berger Singerman, LLP

350 East Las Olas Blvd, Suite 1000

Fort Lauderdale, FL 33301

Tel.: 954-525-9900

Fax: 954-523-2872
DRT@bergersingerman.com

Attorneys for Plaintiff’s P&S Associates and
S&P Associates
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Carl F. Schoeppl. Esq.
Schoeppl & Burkem P.A,
4651 North Federal Highway
Boca Raton, Florida 33431
Tel.: 561-394 8301

Fax: 561-394 3121
carl@schoepplburke.com
Attorneys for Burt Moss, et al

Joanne Wilcomes, Esq.

Thomas J, Goodwin, Esq.

McCarter & English, LLP

100 Mulberry Street

Four Gateway Center

Newark, New Jersey 07102

Tel.: 973-848-5318

Fax: 973-297-3928
Jwilcomes(@mccarter.com
tgoodwin@meccarter.com

Attorneys for Holy Ghost Fathers HG -
Ireland/Kenema,; Holy Ghost Fathers
International Fund #1; Holy Ghost Fathers
International Fund #2; Holy Ghost Fathers
Compassion Fund,; Holy Ghost Fathers HG-
Mombasa

Richard T. Woulfe, Esq.

Bunnell & Woulfe P A,

One Financial Plaza

100 S.E. Third Avenue

10th Floor

Fort Lauderdale, Florida 33394

Tel.: 954-761-8600

Fax: 954-463-6643
pleadings.rtw@bunnellwoulfe.com
Attorneys for Robert A. Uchin Rev. Trust

Mariaelena Gayo-Guitian, Esg,

Benjamin P. Bean, Esq.

GENOVESE JOBLOVE & BATTISTA, P.A.
Attorneys for Defendant Festus & Helen
Stacy Foundation, Inc.

200 East Broward Boulevard, Suite 1110
Fort Lauderdale, Florida 33301

Phone 954-453-8000

Fax 954-453-8010

mguitian@gjb-law.com

/s/ Marc S. Dobin

Marc S. Dobin

Fla. Bar No.: 997803
Jonathan T, Licber
Fla, Bar No.: 92837




