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IN THE CIRCUIT COURT OF THE 17™
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA
CASE NO. 12-034123 (07)

P & S ASSOCIATES GENERAL
PARTNERSHIP, etc. et al.,

Plaintiffs,
VS.

MICHAEL D. SULLIVAN, etal.

Defendants.
/

DEFENDANTS FRANK AVELLINO AND MICHAEL BIENES’ MATERIAL FACTUAL
STATEMENT IN SUPPORT OF THEIR MOTION FOR SUMMARY JUDGMENT

Defendants, Frank Avellino and Michael Bienes (collectively the “Defendants”), by and
through their undersigned counsel, and pursuant to Section 5 of the Complex Litigation
Procedures, provide the following Material Factual Statement in Support of Defendants’ Motion
for Summary Judgment dismissing the Fifth Amended Complaint:

1. Plaintiffs filed their initial Complaint on December 10, 2012. [Docket Sheet].

2. The causes of action asserted against Defendants in the latest complaint (Fifth
Amended Complaint) are Count I (breach of fiduciary duty), Counts Il and V (unjust
enrichment), Count 1V (avoidance of fraudulent transfers), Count VI (money had and received)
and Count VI (civil conspiracy). Fifth Amended Complaint (“SAC”). The 5AC was filed on
January 9, 2015. [Docket Sheet].

3. The factual basis for the causes of action against Defendants is the alleged

“kickbacks” paid to Defendant. 5AC, 11 46, 57, 75, 79, 95, 101 and 108.
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4. The alleged “kickbacks” paid to Avellino, or an entity alleged to be controlled or
directed by Avellino, were paid commencing in 2000, with the last payment made on or about
October 1, 2008. [Defendants’ Notice of Filing Plaintiffs’ Third Supplemental Responses to
Avellino’s First Set of Interrogatories (interrogatory 2); Plaintiffs’ Third Supplemental
Responses to Avellino’s First Set of Interrogatories (interrogatory 4) and documents identified
therein; and Plaintiffs’ Responses to Avellino’s Second Set of Interrogatories (interrogatory 5)].

5. The alleged “kickbacks” paid to Bienes, were paid commencing in 2000 with the
last payment made in 2007. [Defendants’ Notice of Filing Plaintiff’s Supplemental Response to
Bienes’ First Set of Interrogatories (interrogatories 7 and 8)].

6. On December 11, 2008, the Madoff Ponzi scheme became public. [Defendants’
Request for Judicial Notice].

7. Plaintiffs, P&S and S&P, and their counsel, had corporate records of P&S and
S&P and had actual knowledge of the “kickbacks” paid to Avellino and Bienes, which they seek
to recover in this action prior to August 24, 2012. [Defendants Request for Judicial Notice,
Verified Compliant filed in Matthew Carone, ET AL. V. Michael D. Sullivan, Circuit Court,

Broward County, Case No. 12-24051-07, 11 22, 25 and 30, filed August 24, 2012].

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 14th day of April, 2015, the foregoing document is

being served on those on the attached service list by electronic service via the Florida Court E-
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Filing Portal in compliance with Fla. Admin Order No. 13-49.

HAILE, SHAW & PFAFFENBERGER, P.A.
Attorneys for Defendants

660 U.S. Highway One, Third Floor

North Palm Beach, FL 33408

Phone: (561) 627-8100

Fax: (561) 622-7603
gwoodfield@haileshaw.com
bpetroni@haileshaw.com
eservices@haileshaw.com

By: _/s/ Gary A. Woodfield
Gary A. Woodfield, Esqg.
Florida Bar No. 563102

BROAD AND CASSEL
Attorneys for Michael Bienes
One Biscayne Tower, 21% Floor
2 South Biscayne Blvd.

Miami, FL 33131

Phone (305) 373-9400

Fax (305) 37309433
mraymond@broadandcassel.com
jetra@broadandcassel.com
smartin@broadandcassel.com
ssmith@broadandcassel.com
msoza@broadandcassel.com
manchez@broadandcassel.com

By: /sl Mark Raymond
Mark Raymond (373397)
Jonathan Etra (686905)
Shane P. Martin (056306
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SERVICE LIST
THOMAS M. MESSANA, ESQ.
MESSANA, P.A.
SUITE 1400, 401 EAST LAS OLAS BOULEVARD
FORT LAUDERDALE, FL 33301
tmessana@messana-law.com
Attorneys for P & S Associates General Partnership

LEONARD K. SAMUELS, ESQ.
ETHAN MARK, ESQ.

STEVEN D. WEBER, ESQ.
BERGER SIGNERMAN

350 EAST LAS OLAS BOULEVARD, STE 1000
FORT LAUDERDALE, FL 33301
emark@bergersingerman.com
Isamuels@bergersingerman.com
sweber@bergersingerman.com
DRT@bergersingerman.com
Attorneys for Plaintiff

PETER G. HERMAN, ESQ.

TRIPP SCOTT, P.A.

15™ FLOOR

110 SE 6™ STREET

FORT LAUDERDALE, FL 33301
pgh@trippscott.com

ele@trippscott.com

Attorneys for Defendants Steven F. Jacob
and Steven F. Jacob CPA & Associates, Inc.
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