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IN THE CIRCUIT COURT OF THE 17TH
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA
CASE NO. 12-034123 (07)
P & S ASSOCIATES GENERAL
PARTNERSHIP, etc. et al.,
Plaintiffs,
vs.
MICHAEL D. SULLIVAN, et al.
Defendants.

DEFENDANT FRANK AVELLINO'S RESPONSE TO PLAINTIFFS' MOTION TO
COMPEL AND ISSUANCE OF SUBPOENA
Defendant, Frank Avellino ("Avellino"), by and through his undersigned counsel, files
this response to Plaintiffs' Motion to Compel: 1) Avellino to Produce Documents and 2)
Issuance of a Subpoena Duces Tecum with Deposition to Nancy Avellino (the "Motion to
Compel").
Introduction
Plaintiffs have propounded discovery to both Avellino and his non-party wife, Nancy
Avellino, seeking documents evidencing payments caused to be made to them by Michael
Sullivan and further "all documents concerning 27 Cliff, LLC." Plaintiffs' Fourth Request for
Production of Documents, Request No. 9 (Motion to Compel, Ex. A); Plaintiffs' Notice of Intent
to Serve Subpoena Duces Tecum with Deposition upon Nancy Avellino, Request No. 10
(Motion to Compel, Ex. B). Avellino has responded to these discovery requests, produced
responsive documents but has objected to the document requests that seek all documents

A435.001/00329206 v1

concerning 27 Cliff upon the grounds, inter alia, of privacy and relevancy. Subject to such
objections, Avellino has produced a 27 Cliff, LLC's ("27 Cliff") document that identifies five
payments made by Michael D. Sullivan & Associates, Inc. to 27 Cliff between March 10, 2004
and January 30, 2008 in the total amount of $260,159.16. Avellino's responses to the remaining
requests of Plaintiffs' Fourth Request for Production of Documents are not in dispute.1
Plaintiffs now seek to compel the production of all documents concerning 27 Cliff from
Avellino and his wife. Plaintiffs' motion should be denied.
Background
The factual basis for Plaintiffs' remaining claims against Avellino is the alleged
"kickbacks" paid to Avellino Fifth Amended Complaint ("SAC"), IN 46, 57, 75, 79, 95, 101 and
108. Plaintiffs seek to recover from Avellino what Plaintiffs characterize as "kickbacks"
Sullivan allegedly caused to be paid to Avellino or an entity he controlled for referring investors
to the Partnerships. Plaintiffs allege these payments to Avellino totaled $307,790.84. SAC, 1146
(a). In discovery responses Plaintiffs have identified that a portion of these payments to Avellino
were made to 27 Cliff Plaintiffs' Responses to Avellino's Second Set of Interrogatories,
Request No. 5. In response to Plaintiffs' Fourth Request for Production, Avellino produced a
document of 27 Cliff showing it received a total of $260,159.16 from Michael D. Sullivan &
Associates, Inc. A copy of such document is attached as Exhibit "A". Avellino is not aware of
any other documents evidencing or relating to payments Sullivan or the Partnerships caused to be
made to him or any entity that he may have controlled. Declaration of Frank Avellino dated
March 30, 2013, ¶5 ("Avellino Dec."), attached hereto as Exhibit "B".

1Plaintiffs'

Motion to Compel also addresses Avellino's response to Request No. 12. Avellino has served an
amended response to this discovery demand addressing this request and, thus, mooting Plaintiffs' Motion to
Compel directed to this request.
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27 Cliff is a Florida limited liability company formed in 2003 as a part of Avellino and
his wife's estate planning. Avellino Dec., ¶2. The sole member of 27 Cliff is Frank J. Avellino
and Nancy Carroll Avellino as tenants by the entirety. Avellino Dec., ¶2. Avellino is the sole
manager. Avellino Dec., ¶2. 27 Cliff was administratively dissolved in 2010 for failure to file
an annual report. Avellino Dec., ¶2. When active, 27 Cliff was essentially used as a personal
checking account for Avellino and his wife from which they paid for their everyday living
expenses. Avellino Dec., ¶3. 27 Cliff did no business and had nothing to do with the
Partnerships, Sullivan or any entity controlled by Sullivan. It was merely the account into which
Sullivan caused to be transferred funds to Avellino. Avellino Dec., ¶4.
ARGUMENT
Plaintiffs' Motion to Compel is focused on two document requests in dispute: 1) the
production of "all documents concerning 27 Cliff, LLC" sought from both Avellino and his wife
and 2) documents exchanged between Avellino "and any person identified in response to
Interrogatory No. 1 of Frank Avellino's First Set of Interrogatories that relate to S&P and/or
P&S." Plaintiffs' Fourth Request for Production, Request No. 12.
Production of all 27 Cliff documents constitutes an improper and unjustified invasion of
Avellino and his wife's right to privacy and has no relevance to any remaining claim in this
action. Plaintiffs' Request No. 12 in their Fourth Request for Production was confusing which
undersigned counsel sought to have clarified in the parties' meet and confer. See email exchange
between counsel attached as Exhibit "C". Plaintiffs' counsel acknowledged the confusion during
the meet and confer. Having provided further clarity in the email exchange between counsel
(Ex. C), Avellino has filed an amended response to Plaintiffs' Fourth Request for Production of
Documents that addresses this request and moots Plaintiffs' Motion to Compel.
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27 Cliff Documents
The Florida Constitution provides for a constitutional right of privacy. Art. I, section 23.
"Court orders compelling discovery constitute state action that may impinge on constitutional
rights, including the constitutional right of privacy." Berkeley v. Eisen, 699 So.2d 789, 790 (Fla.
4th DCA 1997). "[P]ersonal finances are among those private matters kept secret by most
people." Woodward v. Berkery, 714 So.2d 1027, 1035 (Fla. 4th DCA 1998) citing Winfield v.
Div. of Pari-Mutual Wagering, 477 So.2d 544 (Fla. 1985)). In Winfield the Florida supreme
court expressly recognized that an individual had a legitimate expectation of privacy in financial
institution records.

Id. at 547. In Berkeley v. Eisen, the fourth district court of appeals

recognized an individual's investment records are also subject to this constitutionally protected
zone of privacy. Berkeley, supra, 699 So.2d at 790.
Plaintiffs' demand for all documents concerning 27 Cliff is overreaching, constitutes an
improper invasion of Avellino and his wife's constitutionally protected right of privacy and has
no relevance to this litigation. Personal financial information of Avellino and his wife has no
relevance in this action and is not otherwise subject to disclosure. The fact that certain funds
were transferred to 27 Cliff by Sullivan is not in dispute and Avellino has produced the
document evidencing such transfers. Exhibit A. No other relevant documents exist. Avellino
Dec., ¶5. How funds deposited into 27 Cliff's bank account by Michael D. Sullivan &
Associates, Inc. may have been subsequently expended by Avellino and his wife has no
relevance in this action, the disclosure of which would unnecessarily reveal Avellino and his
wife's personal financial dealings and constitute a violation of Avellino and his wife's right to
privacy. Plaintiff's Motion to Compel fails to attempt to argue the relevancy of such document
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request or justify the need for such discovery to overcome the constitutionally protected privacy
rights of Avellino and his wife.
Plaintiffs' Request No. 12
This request sought all documents between Avellino "and any person identified in
response to Interrogatory No. 1 of Frank Avellino's First Set of Interrogatories that relate to S&P
and/or P&S. Assuming that this request was referring to Avellino's responses to Plaintiffs First
Request for Interrogatories which was a perfunctory inquiry as to who assisted in the preparation
of the interrogatory responses to which Avellino responded himself and undersigned counsel,
Avellino objected to the production of documents regarding his communication with his
attorney. Undersigned counsel's confusion as to this request is evidenced in the email exchange
with Plaintiffs counsel attached hereto as Exhibit "C".
Recognizing that Request No. 12 was referring to Plaintiffs' responses to Avellino's
interrogatories (as clarified by the email attached as Exhibit C), this request seeks documents
relating to Avellino's documents and communications with sixteen individuals or entities since
January 1, 1992. Avellino has no responsive documents. An amended response to Plaintiffs
Fourth Request for Production has been served amending Avellino's response to this request.
CONCLUSION
Plaintiffs' Motion to Compel should be denied.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of April 2015, the foregoing document is
being served on those on the attached service list by electronic service via the Florida Court EFiling Portal in compliance with Fla. Admin Order No. 13-49.

HAILE, SHAW & PFAFFENBERGER, P.A.
660 U.S. Highway One, Third Floor
North Palm Beach, FL 33408
Phone: (561) 627-8100
Fax: (561) 622-7603
gwoodfield@haileshaw.com
bpetroni@haileshaw. corn
By: /s/ Gary A. Woodfield
Gary A. Woodfield, Esq.
Florida Bar No. 563102
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SERVICE LIST
THOMAS M. MESSANA, ESQ.
MESSANA, P.A.
SUITE 1400, 401 EAST LAS OLAS BOULEVARD
FORT LAUDERDALE, FL 33301
tmessana@messana-law.corn
Attorneys for P & S Associates General Partnership
LEONARD K. SAMUELS, ESQ.
ETHAN MARK, ESQ.
STEVEN D. WEBER, ESQ.
BERGER SIGNERMAN
350 EAST LAS OLAS BOULEVARD, STE 1000
FORT LAUDERDALE, FL 33301
emark@bergersingerman.com
lsamuels@bergersingerman.corn
sweber@bergersingerman.com
DRT !ibergersingerman.com
Attorneys for Plaintiff
PETER G. HERMAN, ESQ.
TRIPP SCOTT, P.A.
15TH FLOOR
110 SE 6TH STREET
FORT LAUDERDALE, FL 33301
ogh@trippscott.com
ele@trippscott.com
Attorneys for Defendants Steven F. Jacob
and Steven F Jacob CPA & Associates, Inc.
JONATHAN ETRA, ESQ.
MARK F. RAYMOND, ESQ.
SHANE MARTIN, ESQ.
CHRISTOPHER CAVALLO, ESQ.
BROAD AND CASSEL
One Biscayne Tower, 21st Floor
2 South Biscayne Blvd.
Miami, FL 33131
mraymond@broadandcassel.com
ssmith@broadandcassel.corn
ccavallo@broadandcassel.com
jetra@broadandcassel.com
msoza@broadandcassel.com
smartin@broadandcassel.com
msanchez@broadandcassel.com
Attorneys for Michael Bienes
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IN THE CIRCUIT COURT OF THE 17TH
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA
CASE NO. 12-034123 (07)
P & S ASSOCIATES GENERAL
PARTNERSHIP, etc. et al.,
Plaintiffs,
vs.
MICHAEL D. SULLIVAN, et al.
Defendants.

DECLARATION OF FRANK AVELLINO
I, Frank Avellino, affirm under penalty of perjury as follows:
1.

I am a named defendant in the above captioned action. I submit this declaration

in response to Plaintiffs' motion to compel certain discovery from both me and my wife, who is
not a party to this action.
2.

I am the sole manager of 27 Cliff, LLC ("27 Cliff'), a Florida limited liability

company formed in 2003 as part of my wife and my estate planning. See Operating Agreement
attached as Exhibit "A". The sole member of 27 Cliff is Frank J. Avellino and Nancy Carroll
Avellino as tenants by the entirety. See Articles of Organization attached as Exhibit "B". 27
Cliff is inactive and was administratively dissolved in 2010 for failure to file an annual report.
3.

When active, 27 Cliff was nothing more than a checking account utilized by me

and my wife as a personal checking account from which we paid for some of our everyday living
expenses.
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27 Cliff was never involved in any business and it had nothing to do with the

Plaintiffs in this action, Michael Sullivan or any entity controlled by him. It was merely the bank
account into which Sullivan caused the transfer to me of $260,159.16.
5.

Other than the QuickBooks print out previously produced that shows the deposit

of the $260,159.16 Michael D. Sullivan & Associates, Inc. transferred into 27 Cliff's bank
account, I am not aware of any other document evidencing any payments to me or any entity
within my control.
6.

I am aware that in the annual filings for 27 Cliff for 2008 and 2009 Nancy Carroll

Avellino is identified as a manager. This is simply a mistake. I have always been the sole
manager of 27 Cliff. At no time has my wife been a manager of or had any involvement in the
management or operation of 27 Cliff.
I declare under penalty of perjury that the foregoing is true and correct.

March 30, 2015
Palm Beach, Florida

Frank Avellino
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provided m Chapter 608. Of Florida Statutes
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Gary Woodfield
From:
Sent:
To:
Subject:

Gary Woodfield
Wednesday, March 25, 2015 10:27 AM
Steven D. Weber
RE: Avellino's Response to Fourth RFP

Still confused; explain to me in the call.

Gary Woodfield, Esq.
Haile, Shaw & Pfaffenberger, P.A.
660 U.S. Highway One, Third Floor
North Palm Beach, FL 33408
Telephone: (561) 627-8100
Facsimile: (561) 622-7603
Email: gwoodfield@haileshaw.com
The information contained in this transmission is privileged and confidential information intended for use of the
addressee. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this transmission in error, do not
read it. Please immediately reply to the sender that you received this communication in error and then delete it. Thank
you.

From: Steven D. Weber [mailto:SWeber©bergersingerman.com]
Sent: Wednesday, March 25, 2015 10:11 AM
To: Gary Woodfield
Cc: Thomas Zeichman (tzeichman©messana-law.com)
Subject: RE: Avellino's Response to Fourth RFP
Your Response to Interrogatory No. 1 of Plaintiffs' First Set of Interrogatories to Defendant Frank Avellino.
From: Gary Woodfield [mailto:gwoodfield(ahaileshaw.com]
Sent: Monday, March 23, 2015 12:13 PM
To: Steven D. Weber
Cc: Thomas Zeichman (tzeichman@messana-law.com)
Subject: RE: Avellino's Response to Fourth RFP

Steven
As I reread your request No. 12 I am now somewhat confused what interrogatories you are
referring to; can you please clarify. Thanks.

Gary Woodfield, Esq.
Haile, Shaw & Pfaffenberger, P.A.
660 U.S. Highway One, Third Floor
North Palm Beach, FL 33408
Telephone: (561) 627-8100
Facsimile. (561) 622-7603
Email: gwoodfield@haileshaw.com
The information contained in this transmission is privileged and confidential information intended for use of the
addressee. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this transmission in error, do not
read it. Please immediately reply to the sender that you received this communication in error and then delete it. Thank
you.

From: Steven D. Weber [mailto:SWeber(abergersingerman.com]
Sent: Friday, March 20, 2015 5:04 PM
To: Gary Woodfield
Cc: Thomas Zeichman (tzeichmaramessana-law.com)
Subject: RE: Avellino's Response to Fourth RFP
Regarding your responses to the requests for production: Are you withholding documents in response to Request #9? If
so, what documents are you withholding in response to request #9? It is unclear what objection you are asserting in
response to Request No. 12 and you have not provided any privilege log in response to Request No. 12 as required.
Regarding your objection to the subpoena, your objections are conclusory. For example, what do you contend is private
financial information? What information that you contend is not private financial information exists? Your objections
do not state why the subpoena seeks information that is overbroad, unduly burdensome, irrelevant or not likely to lead
to the discovery of admissible evidence. What privileges or immunity prevent disclosure?
We will call you at 10:30 a.m. on March 25th.
From: Gary Woodfield [mailto:gwoodfieldhaileshaw.com]
Sent: Friday, March 20, 2015 11:30 AM
To: Steven D. Weber
Cc: Thomas Zeichman (tzeichmanPmessana-law.com)
Subject: RE: Avellino's Response to Fourth RFP

Fine. Can you advise me in advance your issues so that we try to expedite the process.

Gary Woodfield, Esq.
Haile, Shaw & Pfaffenberger, P.A.
660 U.S. Highway One, Third Floor
North Palm Beach, FL 33408
Telephone: (561) 627-8100
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Facsimile: (561) 622-7603
Email: gwoodfield@haileshaw.com
The information contained in this transmission is privileged and confidential information intended for use of the
addressee. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this transmission in error, do not
read it. Please immediately reply to the sender that you received this communication in error and then delete it. Thank
you.

From: Steven D. Weber [mailto:SWeber(abergersingerman.com]
Sent: Friday, March 20, 2015 11:28 AM
To: Gary Woodfield
Cc: Thomas Zeichman (tzeichman(amessana-law.com)
Subject: RE: Avellino's Response to Fourth RFP
Will call you at 10:30 a.m.
From: Gary Woodfield [mailto:gwoodfield(ahaileshaw.com]
Sent: Friday, March 20, 2015 11:27 AM
To Steven D. Weber
Cc: Thomas Zeichman (tzeichmanPmessana-law.com)
Subject: RE: Avellino's Response to Fourth RFP

March 25 at any time works.

Gary Woodfield, Esq.
Haile, Shaw & Pfaffenberger, P.A.
660 U.S. Highway One, Third Floor
North Palm Beach, FL 33408
Telephone: (561) 627-8100
Facsimile: (561) 622-7603
Email: gwoodfield@haileshaw.com
The information contained in this transmission is privileged and confidential information intended for use of the
addressee. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this transmission in error, do not
read it. Please immediately reply to the sender that you received this communication in error and then delete it. Thank
you.

From: Steven D. Weber [mailto:SWeberftergersingerman.com]
Sent: Friday, March 20, 2015 11:23 AM
To: Gary Woodfield
Cc: Thomas Zeichman (tzeichman(amessana-law.com)
Subject: RE: Avellino's Response to Fourth RFP
3

Gary, let me know if you are available for a meet and confer on 3/23, 3/25, or 3/26.
Thank you
From: Gary Woodfield [mailto:gwoodfieldPhaileshaw.com]
Sent: Tuesday, March 17, 2015 10:04 AM
To: Zachary P. Hyman
Cc: tzeichmaramessana-law.com; Steven D. Weber
Subject: RE: Avellino's Response to Fourth RFP

In Stuart tomorrow; Thursday would be best. Why don't you articulate your issues in advance
so we can expedite the process.

Gary Woodfield, Esq.
Haile, Shaw & Pfaffenberger, P.A.
660 U.S. Highway One, Third Floor
North Palm Beach, FL 33408
Telephone: (561) 627-8100
Facsimile: (561) 622-7603
Email: gwoodfield@haileshaw.com
The information contained in this transmission is privileged and confidential information intended for use of the
addressee. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this transmission in error, do not
read it. Please immediately reply to the sender that you received this communication in error and then delete it. Thank
you.

From: Zachary P. Hyman [mailto:ZHymanbergersingerman.com]
Sent: Tuesday, March 17, 2015 9:58 AM
To: Gary Woodfield
Cc: tzeichmanmessana-law.com; Steven D. Weber
Subject: Avellino's Response to Fourth RFP
Gary,
We would like to schedule a meet and confer in connection with your responses to the Fourth Request for Production
issued to Avellino. Please let me know when you'll be available during the next day or so.
Thank you,
Zach

BERGER SINGERM.AN
Zachary P Hyman
350 East Las Olas Boulevard Suite 1000 I Fort Lauderdale FL 33301
office: (954) 525-9900 I direct: (954) 712-5180 I fax: (954) 523-2872
email: ZHyman@bergersingerman.corn

website: www.bergersingerman.com
doing business in Florida resource: www.flabusinesslaw.com
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Please consider the environment before printing this email.
This transmission is intended to be delivered only to the named addressee(s) and may contain information that is confidential, proprietary, attorney workproduct or attorney-client privileged. If this information is received by anyone other than the named and intended addressee(s), the recipient should
immediately notify the sender by E-MAIL and by telephone at the phone number of the sender listed on the email and obtain instructions as to the
disposal of the transmitted material. In no event shall this material be read, used, copied, reproduced, stored or retained by anyone other than the
named addressee(s), except with the express consent of the sender or the named addressee(s). Thank you.
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