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IN THE CIRCUIT COURT OF THE 

SEVENTEENTH JUDICIAL CIRCUIT, 

IN AND FOR BROWARD COUNTY, 

FLORIDA 

 
CASE NO. 12-24051 (07) 
COMPLEX LITIGATION UNIT 
 
MATTHEW CARONE, as Trustee for the Carone 
Marital Trust #2 UTD 1/26/00, Carone Gallery, Inc. 
Pension Trust, Carone Family Trust, Carone Marital 
Trust #1 UTD 1/26/00 and Matthew D. Carone 
Revocable Trust, JAMES JORDAN, as Trustee for 
the James A. Jordan Living Trust, ELAINE 
ZIFFER, an individual, and FESTUS AND HELEN 
STACY FOUNDATION, INC., a Florida 
corporation,  
 
    Plaintiffs, 
 
v. 
 
MICHAEL D. SULLIVAN, individually, 
 
    Defendant. 
______________________________________________/ 
 

BERGER SINGERMAN LLP’S OMNIBUS RESPONSE TO THE OBJECTIONS TO THE 

CONSERVATOR’S FEE REPORT FILED BY MICHAEL SULLIVAN, BURT MOSS, 

AND STEVEN JACOB 

 

Berger Singerman LLP (“Berger Singerman”) files this Omnibus Response to the 

Objections to the Conservator’s Fee Report filed by Michael Sullivan (“Sullivan”), Burt Moss 

(“Moss”), and Steven Jacob (“Jacob”).  For the reasons stated below, Sullivan’s, Moss’s, and 

Jacob’s objections should be denied, and, in support thereof, Berger Singerman states as follows: 

BACKGROUND 

Berger Singerman’s and GlassRatner’s relationship with P&S Associates, General 

Partnership (“P&S”) and S&P Associates, General Partnership (“S&P”) (collectively, the 

“Partnerships”)  began when Berger Singerman was retained by a group of partners acting for the 
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benefit of the Partnerships (the “Organizing Partners”).  The Partnerships were formed in 

approximately 1994 to invest funds that the Partnerships received from its partners with Bernard 

L. Madoff Investment Securities, LLC (“BLMIS”).  However, after BLMIS was exposed as a 

$65 billion Ponzi scheme, a discrepancy was found between the funds invested by the partners in 

the Partnerships and the funds that were invested with Madoff.   

As a result, the Organizing Partners retained Berger Singerman – at a reduced rate – in 

April 2012 to request the books and records of the Partnerships, to determine the reason for the 

discrepancy, and, if necessary, implement efforts to remove the Managing General Partners.  

Although the billing rates of Berger Singerman attorneys, at that time, ranged from $225.00 per 

hour to $625.00 per hour, Berger Singerman agreed to cap all attorneys’ fees at a maximum of 

$300.00 per hour.  The invoices submitted to the Conservator reflect that Berger Singerman 

continued that deeply discounted hourly fee structure at all times. 

Pursuant to the Partnerships’ Partnership Agreements1, Sullivan and Greg Powell2 were 

the managing general partners of the Partnerships.  Beginning in April 2012, Berger Singerman 

began requesting the Partnerships’ books and records from Sullivan.  Only after significant 

intransigence, Sullivan turned over an incomplete set of documents.  Then, with the help of 

GlassRatner, Berger Singerman undertook an extensive forensic analysis of those documents to 

determine what caused the discrepancy between the funds invested by the partners and the funds 

invested with Madoff. The analysis discovered various improprieties that were perpetuated upon 

the Partnerships and its partners.  To prevent further harm, it was decided that Sullivan must be 

replaced. 

 
1 The Partnerships’ partnership agreements are identical in all material respects and are collectively referred to as the 
Partnership Agreements.  The Partnership Agreements are attached as Exhibit A. 
2 Greg Powell is deceased. 
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Based on the various improprieties uncovered, special meetings of the Partnerships were 

held on August 17, 2012 (the “special meetings”) to vote on replacing Sullivan as the Managing 

General Partner with Margaret J. Smith (“Smith”) – a well-known certified public accountant 

and certified fraud examiner – and amending the Partnership Agreement to reflect that change.  

Those meetings required extensive review of the Partnership Agreements and the books and 

records to ascertain the proper method for calling and conducting a vote to remove Sullivan and 

the identity of the partners of each Partnership who were entitled to notice and to vote.  At the 

special meetings, a majority of the outstanding Partnership interests voted in favor of replacing 

Sullivan with Smith and amending the Partnership Agreements to reflect that change.  Attached 

hereto as Exhibit B are the minutes of the special meeting of S&P on August 17, 2012; attached 

hereto as Exhibit C are the minutes of the special meeting of P&S on August 17, 2012. 

Despite the vote, Sullivan’s strategy of imposing obstacles at every turn continued.  He 

initially refused to step down and challenged the legitimacy of the vote.  The Organizing Partners 

had no choice but to commence the instant litigation against Sullivan to enforce the vote of the 

Partners and protect the Partnerships.  On August 24, 2012, the Organizing Partners commenced 

a civil action against Sullivan in this Court.  That action sought, among other things, temporary 

injunctive relief to prevent Sullivan from interfering with the operation of the Partnerships or, 

alternatively, the appointment of a receiver.   

Five days after the action was filed, Sullivan, who was represented by counsel, agreed to 

resign as Managing General Partner.  On August 29, 2012, this Court entered an Agreed Order 

between the Organizing Partners, acting on behalf of the Partnerships, and Sullivan.  A copy of 

the Agreed Order is attached hereto as Exhibit D.  Pursuant to that order, Sullivan resigned as 

Managing General Partner and Smith was deemed in his stead to be sole Managing General 



4971005-3  4  

 B o c a  R a t o n    F o r t  L a u d e r d a l e    M i a m i    T a l l a h a s s e e  

350 East  Las Olas Boulevard, Suite 1000 Fort  Lauderdale,  Flor ida 33301  Telephone 954-525-9900  Facsimile 954-523-2872 

 

Partner of the Partnerships.  Id.  Smith, as managing general partner, was given “full access to all 

of the Partnership’s books, records, assets and property and will be afforded all of the rights and 

duties of a Managing General Partner. . .”  Id.  Furthermore, Sullivan agreed that “he does not 

now and will not in the future challenge the appointment of Ms. Smith as Managing General 

Partner on August 17, 2012.”  Id.  On August 30, 2012, Smith, as Managing General Partner of 

the Partnerships, signed an agreement to engage Berger Singerman to act as legal counsel for the 

Partnerships.  That should have been the end of the matter. 

Surprisingly, Helen Chaitman (“Chaitman”) and her law firm, Becker & Poliakoff, LLP 

(“Becker Poliakoff”), refused to honor this Court’s Agreed Order, dragging the Partnerships into 

further litigation.  Prior to his replacement and resignation, Sullivan retained Chaitman and her 

firm, as counsel to the Partnerships in connection with litigation against the Madoff Trustee.  As 

a result of a settlement agreement reached there, Becker Poliakoff received funds that were to be 

disbursed to the Partnerships and then to their partners.  Nine days after the special meeting 

electing Smith as Managing General Partner, a lawsuit initiated in Palm Beach County to 

determine the appropriate manner of distributions to partners (that, through the efforts of Berger 

Singerman, was transferred to this Court) was amended, without any apparent authority, to 

include a challenge to the vote electing Smith. 

Berger Singerman incurred further fees and expenses on behalf of the Partnerships 

because Chaitman forced the commencement of additional litigation.  By letter dated September 

4, 2012, Smith, as Managing General Partner of the Partnerships, terminated Chaitman and 

Becker Poliakoff as counsel to the Partnerships and demanded that they return all funds 

belonging to the Partnerships.  They refused to do so.  Accordingly, on September 7, 2012, the 

Organizing Partners, through Berger Singerman, filed a motion to compel Sullivan and Chaitman 
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to immediately relinquish any partnership property that they were holding.  On September 13, 

2012, this Court heard argument from Berger Singerman on that motion, which Chaitman 

opposed.  The Court deferred consideration of the motion.  As a result, Chaitman continued to 

hold all the Partnerships’ funds hostage.   

Meanwhile, the former Managing General Partners’ defalcations over a 20-year period 

suggested the Partnerships had claims against those Managing General Partners (like Sullivan), 

partners who received improper distributions, and other individuals (like Jacob).  It was 

important that the Partnerships have the ability to pursue these potential claims and potentially 

obtain reimbursement for any monies improperly gained from the Partnerships.  Identifying 

those claims required substantial research, and as of December 2012, the statute of limitations on 

those claims was potentially drawing to a close.3  However, without the Partnerships’ funds, the 

Partnerships could not operate and commence litigation against those individuals.  Moreover, 

Chaitman continued to challenge Smith’s appointment as Managing General Partner, even 

though Sullivan had agreed not do so under the Agreed Order.  Accordingly, on November 13, 

2013, Berger Singerman filed a Motion to Appoint Receiver through the Organizing Partners 

seeking that Smith be appointed as receiver to manage P&S and S&P.  That motion was 

inexplicably opposed by Chaitman, who at this point, represented absolutely no one in 

connection with the underlying proceedings. 

Despite the uncertainty as to the outcome of the Motion to Appoint a Receiver, Berger 

Singerman continued to incur fees and costs on behalf of the Partnerships.  Specifically, at the 

direction of Smith, as Managing General Partner, Berger Singerman prepared, and then filed on 

December 10, 2012, complaints against those partners who received improper distributions from 

 
3 The Partnerships do not and have not conceded that the statute of limitations to bring any claims expired in 
December 2012.  
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the Partnerships.  Berger Singerman additionally prepared, and filed on December 10, 2012, a 

complaint against various individuals (including Sullivan and Jacob) who appear to have profited 

improperly from the Partnerships through, inter alia, receiving improper “management fees,” 

“commissions,” or “referral fees.”  Without these efforts, the Partnerships’ claims may have 

lapsed and the Partnerships would potentially not be entitled to any recovery. 

The Court agreed that it was necessary to appoint a Conservator for the Partnerships, 

despite extensive argument in opposition.  Berger Singerman incurred considerable expenses in 

researching, preparing, and pursuing papers to protect the Partnerships’ claims and to appoint a 

Conservator for the Partnerships.  Nonetheless, due to Chaitman’s inexplicable opposition to the 

Partnerships’ best interests, a morass of ongoing litigation related to the Partnerships remained in 

the courts of Broward County.  Berger Singerman incurred additional fees and costs by working 

to transfer all such actions to this division.  Additionally, Berger Singerman incurred additional 

fees and costs by preparing the initial draft of the Order Appointing Conservator, which was 

circulated for comment among the various parties.  On January 17, 2013, this Court signed the 

Order Appointing Conservator (the “Conservator Order”) after comment from the various parties 

who appeared by counsel (including Moss, Sullivan, and Jacob) – even though Chaitman 

opposed it. 

Without the costs and fees incurred by Berger Singerman on behalf of the Partnerships, a 

Conservator would not have been appointed, the assets of the Partnerships would have been 

depleted, and significant litigation opportunities would have dissipated. 

On April 1, 2013, the Conservator filed his Conservator’s Fee Report (the “Report”).  

The Report made a series of recommendations regarding the reasonableness of fees and costs 

that were incurred on behalf of the Partnerships by various parties.  Among the parties that 



4971005-3  7  

 B o c a  R a t o n    F o r t  L a u d e r d a l e    M i a m i    T a l l a h a s s e e  

350 East  Las Olas Boulevard, Suite 1000 Fort  Lauderdale,  Flor ida 33301  Telephone 954-525-9900  Facsimile 954-523-2872 

 

sought reimbursement for fees and costs are Berger Singerman and GlassRatner.  Although 

Berger Singerman incurred (and is entitled to) $172,321.71 worth of fees and costs for work 

related to the Partnerships over the past year, which fees were charged at a significantly reduced 

rate, Berger Singerman has agreed to an additional 25% discount on these fees, for a total fee 

request of $125,000.  Similarly, GlassRatner voluntary reduced their fee request from $44,675.95 

to $27,552.00 – a write-off of approximately 38%.  The Conservator recommended approval of 

the Berger Singerman’s fee request in the amount of $125,000 and GlassRatner’s fee request in 

the amount of $27,552.00.   

Moss, Jacob, and Sullivan are now objecting to the Conservator’s recommendations 

regarding Berger Singerman and GlassRatner.  Moss has set forth 16 meritless objections.  

Jacob’s and Sullivan’s objections are largely duplicative of those objections.  As set forth below, 

all their objections should be overruled. 

First Objection 

Moss’s first objection4 is that the Partnership Agreements contain an arbitration clause 

and therefore the instant lawsuit should not have been filed against Sullivan in August 2012. 

As set forth above, this action was filed against Sullivan almost eight months ago for, 

inter alia, temporary injunctive relief to immediately prevent Sullivan from further harming the 

Partnerships.  The lawsuit was necessary to maintain the status quo of the Partnerships and 

prevent any further harm because Sullivan was legitimately replaced by Smith as Managing 

General Partner and he refused to turn over the Partnerships’ books and records, as well as 

access to the Partnerships’ bank accounts and other resources.  See Korn v. Ambassador Homes, 

Inc., 546 So. 2d 756, 757 (Fla. 3d DCA 1989) (“a temporary injunction is proper to maintain the 

 
4 Jacob’s and Sullivan’s joinder of Moss’s objections or their independent objections will be indicated when 
appropriate. 
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status quo, as here, pending the outcome of an arbitration claim”); but see Rath v. Network 

Mktg., L.C., 790 So. 2d 461, 463 (Fla. 4th DCA 2001).   

Additionally, even if this action should not have been filed because of any arbitration 

clause, “a party may waive his contractual right to arbitration by actively participating in a 

lawsuit or by taking action inconsistent with that right.”  Rath, 790 So. 2d at 463. 

Any right to arbitration was waived by active participation in litigation.  When this action 

was filed, Sullivan was represented by counsel.  The Partnerships were also represented by 

counsel.  Any argument that this action should proceed in arbitration should have been made at 

the appropriate time.  It was not.  Instead, in response to this action, Sullivan – while represented 

by counsel – entered into the Agreed Order.  By the Agreed Order, Sullivan, inter alia, resigned 

as Managing General Partner of the Partnerships and Sullivan consented to the appointment of 

Smith as Managing General Partner in his stead. See Exhibit D.  Since the Agreed Order, 

Sullivan, various Partners (including Moss and Jacob), the Partnerships themselves, and 

numerous other law firms representing various parties have been actively engaged in litigation 

surrounding the Partnerships, and any contractual right to arbitration has been waived. 

Moreover, the failure of counsel or any Partner to raise an argument up to this point 

regarding the propriety of this action in light of any arbitration clause (if one could even have 

made), and pursue such an argument, is not the fault of Berger Singerman, GlassRatner, or their 

clients.  Nor does such an argument change the fact that any fees incurred through the actions of 

Berger Singerman and GlassRatner were incurred on behalf of the Partnerships. 

Second Objection 

Moss’s second objection stems from a misreading of Article 8.03 of the Partnership 

Agreement, a misreading of Fla. Stat. 620.8401, and a misunderstanding of relevant facts. 
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First, Moss argues that Article 8.03 prevented the Organizing Partners from initially 

engaging Berger Singerman and GlassRatner on behalf of the Partnerships because they could 

not execute an agreement for the Partnership without the consent of the Managing General 

Partner or all of the other Partners.  Sullivan joins this objection.  See Sullivan Objections ¶ 11. 

Article 8.03 states “[W]ithout the prior consent of the Managing General Partners or all 

of the other partners, no other Partner may act on behalf of the Partnership to: (i) borrow or lend 

money; (ii) make deliver or accept any commercial paper; (iii) execute any mortgage, security 

agreement, bond or lease; or (iv) purchase or sell any property for or of the Partnership.”   

As set forth above, and contrary to Moss’s and Sullivan’s objection, Article 8.03 does not 

prevent the Organizing Partners from executing an agreement and taking action to save the 

Partnerships’ assets on behalf of the Partnerships because the Partnerships could not do so 

themselves.  Article 8.03 does not state that partners are prohibited from executing an 

engagement agreement with Berger Singerman and/or GlassRatner. 

Second, Fla. Stat. § 620.8401(10) states that “A difference arising as to a matter in the 

ordinary course of business of a partnership may be decided by a majority of the partners. An act 

outside the ordinary course of business of a partnership and an amendment to the partnership 

agreement may be undertaken only with the consent of all of the partners.”  Based on Fla. Stat. 

§ 620.8401(10), Moss argues the “hiring of [Berger Singerman] and [GlassRatner] did not have 

the approval of all the partners.”  Moss Objection ¶ 2.  To the extent covered, the Partnership 

Agreement would govern these matters, and not Fla. Stat. Ann. § 620.8401(10).  Nevertheless, 

there is no prohibition in Fla. Stat. § 620.8401(10) that the Organizing Partners could not initially 

engage Berger Singerman or GlassRatner by themselves or act for the benefit of the Partnerships. 

Third Objection 



4971005-3  10  

 B o c a  R a t o n    F o r t  L a u d e r d a l e    M i a m i    T a l l a h a s s e e  

350 East  Las Olas Boulevard, Suite 1000 Fort  Lauderdale,  Flor ida 33301  Telephone 954-525-9900  Facsimile 954-523-2872 

 

Moss’s third objection is that Berger Singerman and GlassRatner were allegedly engaged 

improperly by the Organizing Partners because they were not engaged with the consent of the 

Managing General Partner or all the Partners under Article 8.02 of the Partnership Agreement. 

As set forth above, Berger Singerman and GlassRatner were initially retained by the 

Organizing Partners, not the Partnerships.  The Partnership Agreement and Section 8.02(a) do 

not prevent the Plaintiffs from retaining Berger Singerman and GlassRatner themselves. 

Fourth Objection 

 Moss’s fourth objection is a request to find the Organizing Partners in default of the 

Partnership Agreement under Article 10.01(b).  However, any default under Article 10.01(b) 

requires “the violation of any of the other provisions of [the Partnership Agreement] and failure 

to remedy or cure that violation within (10) days after written notice of the failure from the 

Managing General Partners” (emphasis added).   

Here, there was no violation of any provisions of the Partnership Agreement.  

Additionally, any default under 10.01(b) requires, inter alia, “written notice of the failure from 

the Managing General Partners.” Because Moss is not the Managing General Partner of the 

Partnerships, he has no standing to make the written notice required to default any partner of the 

Partnerships.  Accordingly, this “objection” has no merit. 

Fifth Objection 

Fifth, Moss argues that Section 14.03 of the Partnership Agreement limits the liability of 

Partners due to “several factors” and the retention of Berger Singerman and GlassRatner “should 

be subject to this provision” such that any fees due does not reduce amounts due to the Partners. 

Section 14.03 is a provision that limits the liabilities of the Partners for certain good faith 

actions or omissions.  Yet, the Partners are liable under Section 14.03 for acts and/or omissions 
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involving intentional wrongdoing, fraud, and breaches of fiduciary duties of care and loyalty.  In 

relevant part, it provides: 

14.03 THE PARTNERS SHALL HAVE NO LIABILITY TO THE 
PARTNERSHIP OR TO ANY OTHER PARTNER FOR ANY 
MISTAKES OR ERRORS IN JUDGMENT, NOR FOR ANY 
ACT OR OMISSIONS BELIEVED IN GOOD, FAITH TO BE 
WITHIN THE SCOPE OF AUTHORITY CONFERRED BY 
THIS AGREEMENT.  THE PARTNERS SHALL BE LIABLE 
ONLY FOR ACTS AND/OR OMISSIONS INVOLVING 
INTENTIONAL WRONGDOING, FRAUD, AND BREACHES 
OF FIDUCIARY DUTIES OF CARE AND LOYALTY . . . 

 
Here, Moss’s proposed interpretation of Section 14.03 would run contrary to numerous 

other provisions of the Partnership Agreement.  For example, if the limitations on the Partners’ 

liability were to prevent the payment of fees and expenses incurred on behalf of the Partnerships, 

then that provision would necessarily prevent the Managing General Partner from taking actions 

and incurring expenses that are necessary to carry out the duties of the Partnerships, which the 

Partnership Agreements authorize.  Additionally, Section 12.02 specifically indicates that when 

distributing assets of the Partnerships upon termination, any outstanding Partnership liabilities 

are to be paid first, and then distributions of Partners’ capital in accordance with their Partnership 

interest.  Accordingly, any fees and costs incurred on behalf of the Partnerships are given 

precedence over any Partners’ claims to the Partnership’s assets.  Moss seeks to reverse this 

order.  Moss’s reading of Article 14.03 is untenable given that it would conflict with a number of 

other provisions of the Partnership and would make operation of the Partnerships impossible.  

See Discover Prop. & Cas. Ins. Co. v. Beach Cars of W. Palm, Inc., 929 So. 2d 729, 732 (Fla. 

4th DCA 2006) (“If possible, conflicting provisions of a contract are to be read in such a way as 

to give a reasonable interpretation and effect to all provisions”). 

Sixth Objection 
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Moss’ sixth objection concerns only GlassRatner.  His objection is that Carol Fox, of 

GlassRatner, did not disclose that she and her family were Partners in S&P during the special 

meetings, and that she allegedly had four conflicts of interest as a result of that relationship.  This 

objection is wholly without merit. 

First, during the special meeting of S&P, Ms. Fox stated “I’m Carol Fox.  I’m not a direct 

partner in S&P, but my children are.”  See Exhibit B at p. 89.  Therefore, Ms. Fox disclosed her 

relationship to S&P, and Moss’s objection to the contrary is frivolous. 

Next, the first of Moss’s four additional alleged conflicts of interest is that Ms. Fox “had 

a vested interest in the claims of the S&P Partnership as opposed the P&S Partnership.  P&S 

Partners needed to this.”  Moss Objection ¶ 6.  This alleged conflict is meritless.  As set forth 

above, Ms. Fox disclosed her relationship to S&P.  Moss admits that Ms. Fox had no “vested 

interest” in the claims of the P&S Partnership and he has provided no reason why P&S partners 

needed to separately know her families’ relationship to S&P.  Nonetheless, Moss was present at 

both the special meeting of S&P and the special meeting of P&S and was therefore aware of Ms. 

Fox’s relationship to the Partnerships.  See Exhibits B and C. 

The second and fourth alleged conflicts of interest appear to be, in short, that Ms. Fox 

would be compensated directly if her firm was engaged by the Partnerships and that Ms. Fox was 

allegedly motivated to recoup her losses in the Partnerships through her fees. 

As set forth above, Ms. Fox disclosed her relationship to the Partnerships.  Additionally, 

Ms. Fox introduced herself at both the S&P and P&S meetings, it was disclosed that GlassRatner 

would be performing the forensic work related to the Partnerships, and Ms. Fox gave a brief 

summary of the work GlassRatner had performed at that time and their findings.  See Exhibits B 

at p. 101 and C at p. 70.  Moreover, all those in attendance were given the opportunity to ask 
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questions, including Moss.  See Exhibits B and C.  Accordingly, Moss and others were on notice 

at all relevant times of Ms. Fox’s relationship to the Partnerships, her relationship to 

GlassRatner, and her relationship to the work being performed. 

The final alleged conflict is that Ms. Fox’s hours accounted for 55% of the hours from 

which GlassRatner was seeking to recover fees and costs.  Moss does not indicate why this 

amount is improper and fails to indicate why any of the time that Ms. Fox spent was 

unreasonable. 

Seventh and Eighth Objections  

Moss’s seventh and eighth objections again relate to whether Berger Singerman should 

be compensated for work it did while representing the Organizing Partners.   

As stated above, at the time of the special meetings, the Organizing Partners retained 

Berger Singerman, and not the Partnerships, because Sullivan was still clinging to control of the 

Partnerships.  As set forth above, any costs and fees incurred by Berger Singerman and 

GlassRatner were incurred on behalf of the Partnerships.  That Berger Singerman was initially 

retained by the Organizing Partners and/or the fact that Berger Singerman initially had a valid 

attorney-client relationship with the Organizing Partners, does not change this fact. 

Ninth and Tenth Objections 

Moss’s ninth and tenth objections are a challenge to legitimacy of the special meetings 

that replaced Sullivan with Smith as the Managing General Partner of the Partnerships.  Jacob 

joins in this objection.  See Jacob Objection ¶ 2. 

First, the special meetings were properly conducted and Sullivan was legitimately 

replaced with Smith as the Managing General Partner of the Partnerships.  Based on the various 

improprieties discovered, the special meetings were held to remove Sullivan as Managing 
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General Partner and replace him with Smith, and to amend the Partnership Agreements to reflect 

that change.  During the special meeting for each of the Partnerships, a majority of the 

outstanding Partnership interests voted in favor of replacing Sullivan as the Managing General 

Partner with Smith and amending the Partnership Agreement to reflect that change.  The minutes 

of the special meetings demonstrate that the election results were proper.  See Exhibits B and C. 

Moss, Jacob, and all other partners of the Partnerships had ample opportunity to 

challenge the legitimacy of the August 17, 2012 election, and they did not do so.  Moss and 

Jacob attended the special meetings of S&P and P&S and participated in those meetings.  See 

Exhibit B at p. 88:20-23 and C at pp. 56:17, 58:20-21.  Moreover, it was specifically stated 

during the special meeting for S&P that the special meeting could be challenged in the 

appropriate forum. Id. at p. 94.  No one did so.  Moss, Jacob, and others should be estopped from 

re-litigating these issues more than 8 months after the elections. 

Should the Court wish the parties to provide additional information regarding the special 

meetings, Berger Singerman respectfully requests the opportunity to fully brief this issue. 

Eleventh Objection 

Moss’s eleventh objection is that Berger Singerman’s fees are allegedly unreasonable and 

because “on every occasion that [Moss] attended ranging from the disputed elections on 

8/17/2012 to the most recent hearing on 4/18/2013 the Berger, Singerman law firm has had three 

to five attorneys attending . . .”  Moss Objection ¶ 11. 

First, there is nothing per se unreasonable with multiple attorneys attending and billing 

for the special meetings, any court conferences, and any hearings.  For example, the special 

meetings required i) litigation attorneys familiar with the findings related to Sullivan and the 

Partnerships and ii) corporate attorneys familiar with the necessities required to ensure the 
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legitimacy of those special meetings.  Due to the complex nature of these meetings, and the 

multiple interests involved, there was nothing unusual about multiple attorneys attending.  See In 

re Marketxt Holdings Corp., 06 CIV. 6695 (LBS), 2007 WL 1040422, *4 (S.D.N.Y. Apr. 3, 

2007) (finding fees reasonable because “multiple attorneys were needed at hearings due to the 

complex nature of the contempt hearing”).  Similarly, to the extent that multiple attorneys were 

present at court hearings, there is nothing unreasonable about this arrangement given the 

complexity of the court hearings, nor is it “padding the bill.” 

Furthermore, as noted above, Berger Singerman’s fees and costs incurred in this action 

were dramatically reduced.  With respect to the special meeting, the hourly rates for two of the 

attorneys present at the special meetings were reduced by 50% or more because Berger 

Singerman agreed to cap all attorneys’ fees at a maximum of $300.00 per hour.  Berger 

Singerman later agreed to reduce the fees it was entitled to even further.  The real basis for 

Defendants’ objections is not any dispute with the fees incurred, but is an attempt to eliminate 

the people who know the most about the claims against Sullivan and others. 

Twelfth Objection 

Moss’s twelfth objection relates to the two lawsuits that Berger Singerman filed in 

December 2012 to preserve the Partnerships’ claims against certain partners and other bad actors 

in light of the potentially looming statute of limitations.  Berger Singerman incurred fees and 

costs preparing and filing those lawsuits, and Berger Singerman has sought reimbursement from 

the Partnerships for those fees and costs. 

The Conservator recently filed a motion to retain Berger Singerman as counsel for those 

two lawsuits on a contingency fee basis.  That motion is pending before this Court.  Moss argues 

that any attorney’s fees and costs incurred by Berger Singerman related to those two lawsuits 
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should be subject to the contingency fee agreement and should not be reimbursed on an hourly 

basis.  That result would be inequitable. 

As set forth above, aside from the Partnerships’ funds that were previously being held 

hostage by Chaitman, the only remaining assets of the Partnerships were lawsuits that the 

Partnerships could have filed against certain bad actors and partners who received amounts from 

the Partnerships that they were not entitled to.  The statute of limitations for those lawsuits may 

have been rapidly drawing to a close in December 2012.  The urgency of the situation was even 

more pressing because Sullivan refused to sign a tolling agreement that would allow the 

Partnerships to assert claims at a later date.   

As a result, and in order to preserve lawsuits for the Partnerships that may potentially 

recover assets of the Partnerships, Berger Singerman incurred fees and costs -- at a substantially 

discounted rate -- to prepare and file those lawsuits.  That work was not subject to any agreement 

regarding a contingency fee arrangement.  To now subject the fees and costs incurred to prepare 

those lawsuits to the contingency agreement would be inequitable given that Berger Singerman 

acted in good faith and prepared those lawsuits for the benefit of the Partnerships. 

Thirteenth Objection 

Moss’s thirteenth objection is not an objection to Berger Singerman’s or GlassRatner’s 

applications for reimbursement.  Berger Singerman defers to the Conservator on this matter. 

Fourteenth Objection 

Moss’s objection here is that there is no basis for Berger Singerman and GlassRatner to 

request reimbursement for any fees at all.  Jacob joins in this objection.  Jacob Objection ¶ 1. 

First, the parties previously agreed on the method of seeking reimbursement and 

determining who would be able to seek reimbursement.  The Conservator Order specifically 
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allows “any accountants, attorneys, consultants and other professionals that have purported to 

incur costs and fees on behalf of the Partnerships prior to the date of this Order may submit an 

application . . . to be reimbursed by the Partnerships for those amounts.”  Moss, Sullivan, and 

Jacob were previously represented by the same counsel.  Their counsel had the opportunity to 

review and make comments to the proposed Conservator Order prior to its submission to this 

Court.  They did so without any objections to the final Order that was submitted to this Court.  

Therefore, they should be estopped from objecting to it now. 

Second, Moss argues that the Conservator’s citation to Florida Patient’s Compensation 

Fund v. Rowe, 472 So.2d 1145 (Fla.1985) does not establish that Berger Singerman and 

GlassRatner are entitled to request attorney’s fees.  However, Moss is confusing the issue.  That 

case is not cited to establish any entitlement to request attorney’s fees.  Instead, “Florida 

Patient’s Compensation Fund v. Rowe, 472 So.2d 1145 (Fla.1985), sets forth the method that 

trial courts use for calculating a reasonable attorney’s fee.”  Genser v. Reef Condo. Ass’n, Inc., 

100 So. 3d 760, 761 (Fla. 4th DCA 2012). 

Finally, Moss urges this Court to rely on Hampton’s Estate v. Fairchild-Florida Const. 

Co., 341 So. 2d 759 (Fla. 1976) to decide if a party is entitled to request attorney’s fees.  

However, Moss’s own citation to Hampton’s Estate supports Berger Singerman’s and 

GlassRatner’s entitlement to fees here.  Any fees incurred on behalf of the Partnerships are 

properly awardable to Berger Singerman and GlassRatner because the Partnerships have been 

benefitted by those fees and costs and “equity allows attorneys’ fees from a fund or estate which 

has been benefitted by the rendering of legal services.”  Id. at 761. 

Fifteenth Objection 



4971005-3  18  

 B o c a  R a t o n    F o r t  L a u d e r d a l e    M i a m i    T a l l a h a s s e e  

350 East  Las Olas Boulevard, Suite 1000 Fort  Lauderdale,  Flor ida 33301  Telephone 954-525-9900  Facsimile 954-523-2872 

 

Moss argues that GlassRatner is an “expert witness” and that Florida Statutes do not 

require the award of fee’s for expert witnesses. 

As set forth above, GlassRatner’s request for reimbursement is not based on Florida 

Statute, but is instead based on the Conservator Order, which, as set forth above, specifically 

includes “any accountants” among the parties who may seek reimbursement from the 

Partnerships.  See Conservator Order. 

Further, based on their prior approval of the Conservator Order, Moss, Jacob, and 

Sullivan should be judicially estopped from objecting to GlassRatner’s request for 

reimbursement of fees pursuant to it now. 

Sixteenth Objection 

Moss’s sixteenth objection is that the fees requested by Berger Singerman and 

GlassRatner are not reasonable and the Conservator has failed to provide proof of applying the 

standards set forth in Rowe.  Jacob similarly argues that the fees requested are not reasonable. 

Here, the Conservator, as a neutral and independent party, has reviewed Berger 

Singerman’s and GlassRatner’s fees and determined that they are reasonable.  As stated in the 

Conservator’s Fee Report, the Conservator used the factors set forth in Rowe – in conjunction 

with voluntary reductions in the fees requested from both Berger Singerman and GlassRatner 

that were described above – to determine that the fees and costs they requested were reasonable.  

Moss’s and Jacob’s conclusory objections to the contrary are meritless. 

Sullivan additionally makes the following objections: 

Sullivan Objection 1 

Sullivan argues that based on the caption of this action – which indicates that the 

Plaintiffs are certain partners in the Partnerships – Berger Singerman and GlassRatner 
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represented the Plaintiffs, they did not represent the interest of the Partnerships, and therefore 

they should not be entitled to any fees from the Partnerships (Sullivan Objection ¶¶ 9, 10, 13, 14, 

15).  Sullivan’s objection ignores the relevant facts. 

Sullivan refused to cede control of the Partnerships and their books and records after he 

was validly removed as Managing General Partner after elections at the special meetings.  For 

that reason, this case had to be brought in the name of the Plaintiffs rather than the Partnerships.  

The fact that certain partners are the Plaintiffs in this action does not change the fact that any 

costs and fees incurred by Berger Singerman and GlassRatner were incurred on behalf of the 

Partnerships. 

Sullivan Objection 2 

Sullivan’s second objection is that Smith did not have authority to engage Berger 

Singerman and GlassRatner (Sullivan Objection ¶¶ 3-8, 11-12) because he – Sullivan – did not 

review the Partnership Agreements prior to agreeing to the entry of this Court’s Agreed Order – 

even though he was represented by counsel at the time and the Partnership Agreements are the 

operative documents governing the Partnerships for the past 20 years.  He argues that if he had 

read the Partnership Agreement, he would have known he could not have authorized Smith’s 

appointment as Managing General Partner. 

Pursuant to the Agreed Order, inter alia, Sullivan resigned as Managing General Partner 

of the “Partnerships and Smith was deemed in his stead to be sole Managing General Partner of 

both Partnerships.  See Exhibit D.  Furthermore, Sullivan agreed that “he does not now and will 

not in the future challenge the appointment of Ms. Smith as Managing General Partner on 

August 17, 2012.”  Id. 

Sullivan’s argument that he did not have the authority to authorize the appointment of 



4971005-3  20  

 B o c a  R a t o n    F o r t  L a u d e r d a l e    M i a m i    T a l l a h a s s e e  

350 East  Las Olas Boulevard, Suite 1000 Fort  Lauderdale,  Flor ida 33301  Telephone 954-525-9900  Facsimile 954-523-2872 

 

Smith is irrelevant.  Smith was properly elected as Managing General Partner of the Partnerships.  

Smith’s election as Managing General Partner was not contingent on Sullivan’s consent or 

authorization.  After those elections, Sullivan refused to step down as Managing General Partner 

or turn over the books and records of the Partnerships.  As a result, this action was commenced 

against him.  He then agreed to the Agreed Order under which he consented to Smith being the 

Managing General Partner.  The fact that Sullivan did not read the Partnership Agreement has no 

bearing on the propriety of the Agreed Order or the fact that Smith was properly elected as 

Managing General Partner.  Moreover, this objection necessarily challenges Smith’s appointment 

as Managing General Partner in violation of the Agreed Order. 

CONCLUSION 

WHEREFORE, Berger Singerman respectfully requests that the objections of Moss, 

Sullivan, and Jacob be overruled and denied in their entirety, that the recommendations set forth 

in the Conservator’s Fee Report be adopted with respect to Berger Singerman and GlassRatner, 

and that the Court grant such other and further relief as the Court deems necessary. 

Dated: May 9, 2013 
 

Respectfully Submitted, 

BERGER SINGERMAN LLP 
350 East Las Olas Boulevard, Suite 1000 
Fort Lauderdale, FL  33301 
(954) 525-9900  Telephone 
(954) 712-5138  Direct 
(954) 523-2872  Facsimile 
 
 
By: ___s/LEONARD K. SAMUELS__________ 

 Leonard K. Samuels 
Florida Bar No.  501610 
Etan Mark 
Florida Bar No.  720852 

  

 






















































































































































































































































































































































































































































































