Filing # 13951519 Electronically Filed 05/21/2014 04:49:47 PM

CASE No: 12-34121 (07)

IN THE CIRCUIT COURT OF THE 17th
JUDICIAL CIRCUIT IN AND FOR BROWARD
COUNTY, FLORIDA
CASE No: 12-34121 (07)
Complex Litigation Unit

P&S
ASSOCIATES,
PARTNERSHIP, et al.,

GENERAL

Plaintiffs,
vs.
JANET A. HOOKER CHARITABLE
TRUST, a charitable trust, et al,
Defendants.
_____________________________________/
DEFENDANTS, HOLY GHOST FATHERS, COMPASSION FUND,
HOLY GHOST FATHERS HG-MOMBASA,
HOLY GHOST FATHERS INTERNATIONAL FUND #1,
HOLY GHOST FATHERS INTERNATIONAL FUND #2, AND
HOLY GHOST FATHERS HG-IRELAND/KENEMA’S
RESPONSE TO PLAINTIFFS’ SUPPLEMENTAL BRIEF
Defendants, Holy Ghost Fathers HG-Kenema, Holy Ghost Fathers International Fund #1,
Holy Ghost Fathers International Fund #2, Holy Ghost Fathers Compassion Fund, and Holy
Ghost Fathers HG-Mombasa (collectively, the “Holy Ghost Entities”), by and through
undersigned counsel, hereby submits this Response to the Supplemental Brief in Opposition to
Motions for Summary Judgment filed by Plaintiffs (the “Supplemental Brief”) and in further
support of its Motion for Summary Judgment (the “Motion”). The Holy Ghost Entities hereby
join in and incorporate by reference the arguments set forth by co-defendants in response to
plaintiffs’ Supplemental Brief.
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In addition to the arguments set forth by co-defendants, the Holy Ghost Entities further
wish to draw the Court’s attention to the recent analogous decision in U.S. Bank Nat’l Ass’n v.
Bartram, No. 5D12-3823, 2014 WL 1632138 (Fla. 3d DCA Apr. 25, 2014) (attached hereto as
Exhibit A). Bartram supports the proposition that plaintiffs’ cannot “claw back” distributions
made outside the limitations period. In Bartram, the court examined whether a default occurring
after a failed foreclosure attempt creates a new cause of action for both res judicata and statute of
limitations purposes, even where acceleration had been triggered and the first case was dismissed
on the merits. Id. at *6. The court determined that subsequent defaults do indeed trigger a new
cause of action – and accrual of a new statute of limitations – so that a new foreclosure action is
permissible, allowing the lender to seek recovery for defaulted payments up to five years old, the
length of the statute of limitations.
Relying on Singleton v. Greymar Associates, 882 So. 2d 1004, 1007 (Fla. 2004), which
held that a “subsequent and separate alleged default created a new and independent right in the
mortgagee to accelerate payment on the note in a subsequent foreclosure action,” the Bartram
court concluded that “Singleton’s analysis is equally applicable to the statute of limitations
issue.” Bartram, 2014 WL 1632138, at *5. Bartram recognized that federal courts previously
had interpreted Singleton in that way, holding that the statute of limitations, while renewed with
each subsequent default, barred claims older than five years:
The foreclosure action at issue here alleged a default of Plaintiff’s
July 1, 2007 through February 1, 2008 Note and Mortgage
payments. While any claims relating to individual payment
defaults that are now more than five years old may be subject to
the statute of limitations, each payment default that is less than five
years old, i.e., since October, 2008, created a basis for a
subsequent foreclosure and/or acceleration action. Singleton, 882
So. 2d at 1008. See also Fl[a]. Stat. § 95.11(2)(c) (setting a five
year statute of limitation for actions to foreclose on a mortgage).
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Bartram, 2014 WL 1632138, at *5 (quoting Kaan v. Wells Fargo Bank, N.A., No. 13-80828CIV, 2013 WL 5944074, *3 (S.D. Fla. Nov. 5, 2013)) (emphasis added).
That the statute of limitations precludes recovery on payments made outside the statute of
limitations period but not those within the statutory period is not a novel idea. Florida courts
have reached a similar conclusion with respect to installment contracts. “Ordinarily, the statute
of limitations under an installment contract starts to run on the date each payment becomes due.
As such, the statute of limitations may run on some installments and not others.” See Greene v.
Bursey, 733 So.2d 1111, 1114-15 (Fla. 4th DCA 1999). Because installments that are due at
different times under a note mature or accrue the day after each is due to be paid, the statute of
limitations may run on some and not others. See Central Home Trust. Co. of Elizabeth v.
Lippincott, 392 So. 2d 931, 933 (Fla. Dist. Ct. App. 1980) (citing General Capital Corporation
v. Tel Service Co., 212 So.2d 369 (Fla. 2d DCA 1968), modified, 227 So.2d 667 (Fla. App.
1969)). In Central Home Trust, the court determined that installments due more than five years
before the filing of the suit may be barred by the statute of limitations, but the balance of the
payments due within the limitations period would not be barred. Similarly, to the extent this
Court determines that plaintiffs are entitled to any sort of recovery at all, it is limited to
disbursements made within four years of the filing of the Complaint, thus precluding the
recovery of disbursements made prior to December 10, 2008.
Plaintiffs’ attempt to require the Holy Ghost Entities to repay distributions made outside
the limitations period should be barred.
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CONCLUSION
For all the reasons set forth herein and more fully in the Holy Ghost Entities’ Motion for
Summary Judgment and Reply Brief, the Holy Ghost Entities respectfully request that the Court
enter summary judgment in favor of the Holy Ghost Entities.
I HEREBY CERTIFY that a true copy of the foregoing was served via the e-filing portal
on all registered parties this 21st day of May, 2014.
McCARTER ENGLISH, LLP
4 Gateway Center
100 Mulberry Street
Newark, NJ 07102
Tel (973) 848-5351
Fax (973) 297-3868
tgoodwin@mccarter.com
/s/Thomas J. Goodwin
Thomas J. Goodwin
Pro Hac Vice No. 104414
Joanne M.F. Wilcomes
Pro Hac Vice No. 104415
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