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IN THE CIRCUIT COURT OF THE 

17TH JUDICIAL CIRCUIT, IN AND  

FOR BROWARD COUNTY, FLORIDA 

 

CASE NO: 12-034123 (07) 

 

Complex Litigation Unit 

 

P&S ASSOCIATES, GENERAL PARTNERSHIP,  

et. al., 

 Plaintiffs, 

 

vs. 

 

MICHAEL D. SULLIVAN, et al., 

 

 Defendants. 

_______________________________________/ 

 

PLAINTIFFS’ CORRECTED
1
 RESPONSE TO DEFENDANT FRANK AVELLINO’S 

RENEWED MOTION TO COMPEL THE PRODUCTION OF DOCUMENTS 

 

 Plaintiffs, by and through the undersigned counsel, hereby file this Corrected Response 

to Defendant Frank Avellino’s (“Avellino”) Renewed Motion to Compel Plaintiffs to Produce 

Documents (the “Motion”) and in support thereof state: 

1. Avellino claims that Plaintiffs are thwarting discovery by failing to address issues 

concerning entries in a privilege log. Avellino first raised the issue of sufficiency of entries in 

March, 2016, but withdrew his objection without prejudice to pursue his claim that Plaintiffs 

have waived their attorney client privilege for all communications, by claiming that Avellino 

was involved in the management of the Partnerships.  

2. On June 30, 2016, without providing Plaintiffs with any notice of his intent to 

renew those objections, Avellino raised the issue of the sufficiency of Plaintiffs’ privilege log 
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entries. Based on Plaintiffs’ agreement, the Court directed the parties to meet and confer to 

resolve the dispute.  

3. Avellino did not specify the basis for any objections to Plaintiffs privilege log 

entries. Notwithstanding Avellino’s failure to cooperate in the Court ordered meet and confer 

process, Plaintiffs have reviewed the documents designated by Avellino and are prepared to 

produce some of them to Avellino, provided that Avellino confirms the extent and scope of 

entries he seeks to challenge.  See Exhibit “1”. Avellino has refused to confirm whether there 

are additional documents designated in Plaintiffs privilege log to which he has an objection. 

4. Avellino refuses to confirm the nature of his objections to entries to Plaintiffs’ 

privilege log, because it could somehow jeopardize his claim that Plaintiffs have waived their 

attorney client privilege, and refuses to address the issue of Plaintiffs’ privilege log.  

5. Despite the fact that the Court has declined to find a blanket waiver on two 

previous occasions, Avellino continues to maintain the Plaintiffs have waived the attorney client 

privilege by claiming that he was involved in the management of the Partnerships.  

6. However, the fact that privileged information may be relevant to Avellino’s 

defense, does not constitute a waiver of any privilege.  Plaintiffs have not interjected issues into 

this case which require a waiver of the accountant client or attorney client privilege. Plaintiffs 

have not alleged that Avellino or Bienes controlled the Partnerships attorneys or accountants. 

Instead they alleged that Avellino and Bienes exercised control over Michael D. Sullivan. As set 

forth in Plaintiffs’ Response to the original Motion, Plaintiffs have made produced non-

privileged materials to support their position. Exhibit “2.”  
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7. Avellino relies on First S. Baptist Church of Mandarin, Florida, Inc. v. First Nat. 

Bank of Amarillo, 610 So. 2d 452, 454 (Fla. 1st DCA 1992) and argues that “a party who injects 

an issue into the litigation, which goes to the heart of the litigation, cannot avoid discovery into 

such issues by invoking the privilege. However, Avellino omitted that First S. Baptist Church of 

Mandarin, goes on to state that “a party who files a claim based upon a matter that was 

previously privileged has thus ceased treating the matter as privileged[,]” and determined that no 

blanket waiver occurred.  Id.  

8.   Moreover, the fact that some privileged materials may be relevant to 

Defendants’ defense, does not establish that Plaintiffs have waived their right to assert privileges. 

Choice Rest. Acquisition Ltd. v. Whitley, Inc., 816 So. 2d 1165, 1167 (Fla. 4th DCA 2002); 

Coates v. Akerman, Senterfitt & Eidson, P.A., 940 So. 2d 504, 509 (Fla. 2d DCA 2006) (“The 

possibility that the disputed documents may be relevant to or may assist the lawyers in their 

defense or in their third-party claims, or may perhaps assist in the lawyers' efforts to impeach the 

clients, does not create a waiver of the privilege.”)  

9.  For example, in Choice Rest. Acquisition Ltd. v. Whitley, Inc., 816 So. 2d 1165, 

1167 (Fla. 4th DCA 2002), the defendant sought communications between an accountant and his 

client (the plaintiff) to establish that the plaintiff failed to conduct due diligence. The Fourth 

District Court of Appeal upheld the accountant client privilege because “a court cannot justify 

finding waiver of the privilege merely because the information sought is needed by the opposing 

party to provide information helpful . . . for the defense of a cause of action.” 

10. As in Choice, the fact that communications between the Partnerships and their 

accountants and/or attorneys may support Avellino’s defenses does not constitute a waiver of the 
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accountant-client privilege. See Volpe v. Conroy, Simberg & Ganon, P.A., 720 So.2d 537 (Fla. 

4th DCA 1998) (attorney/client privilege upheld in legal malpractice case even though defendant 

claimed that privileged information was necessary for the defendant to demonstrate that the 

plaintiff had not reasonably relied on legal advice); Cuillo v. Cuillo, 621 So.2d 460 (Fla. 4th 

DCA 1993) (wife's communications to attorney who represented her when antenuptial agreement 

was signed, which allegedly revealed wife's knowledge of misrepresentations made by husband 

regarding nature and extent of his assets, were protected by attorney-client privilege and not 

discoverable in subsequent action to invalidate agreement based on husband's fraud; Florida 

statute providing that attorney-client privilege does not apply when services of lawyer are sought 

or obtained to enable client to commit fraud did not apply); Long v. Murphy, 663 So.2d 1370 

(Fla. 5th DCA 1995) (finding that claims of fraud and misrepresentation during negotiation for 

buying and terminating plaintiff's interest in a dealership did not waive the privilege for 

communications with attorneys during the negotiations, even though the information would have 

been relevant to the issue of reasonable reliance). 

11. Indeed, when the Court last addressed Avellino’s blanket waiver argument, the 

Court noted that it was not likely that a blanket waiver occurred during the hearing on June 30, 

2016. Specifically, the Court stated that “I don’t think that there has been a waiver, but I think 

that you are entitled to, just glancing at this, probably a number of these documents.” Transcript 

of June 30, 2016 Hearing at 83:9-15. Exhibit “3”.  

12. Accordingly, the Motion must be denied.  
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WHEREFORE Plaintiffs request that this Court enter an order denying the Motion, 

together with such other and further relief as the Court may deem just and appropriate under the 

circumstances. 

Dated:  August 19, 2016   Respectfully submitted, 

BERGER SINGERMAN LLP 

Attorneys for Plaintiffs  

350 East Las Olas Blvd, Suite 1000 

Fort Lauderdale, FL  33301 

Telephone: (954) 525-9900 

Facsimile:  (954) 523-2872 

 

By:  s/Leonard K. Samuels     

Leonard K. Samuels 

Florida Bar No. 501610 

lsamuels@bergersingerman.com 

Michel O. Weisz 

Florida Bar No. 336939 

mweisz@bergersingerman.com 

Zachary P. Hyman 

Florida Bar No. 98581 

zhyman@bergersingerman.com  

 

 

And 

 

MESSANA, P.A. 

      Attorneys for Conservator 

      401 East Las Olas Boulevard, Suite 1400 

      Ft. Lauderdale, FL 33301 

      Telephone:  (954) 712-7400 

      Facsimile:   (954) 712-7401 

      By:   /s/ Thomas M. Messana   

       Thomas M. Messana 

       Florida Bar No. 991422 

     Thomas G. Zeichman 

     Florida Bar No. 99239 
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that on August 19, 2016, a copy of the foregoing was filed with 

the Clerk of the Court via the E-filing Portal, and served via Electronic Mail by the E-filing 

Portal upon:  

 

Peter G. Herman, Esq. 

1401 E. Broward Blvd. Suite 206 

Fort Lauderdale, FL 33301 

Tel: 954-315-4874 

Fax: 954-762-2554 

PGH@thlglaw.com 

ServicePGH@thlglaw.com 

Attorneys for Steven Jacob; Steven F. 

Jacob CPA & Associates, Inc. 
 

Thomas M. Messana, Esq. 

Messana, P.A.  

401 East Las Olas Boulevard, Suite 1400 

Fort Lauderdale, FL 33301 

Tel.: 954-712-7400 

Fax:  954-712-7401 

tmessana@messana-law.com 

Attorneys for Plaintiff 
 

Gary A. Woodfield, Esq. 

Haile, Shaw & Pfaffenberger, P.A. 

660 U.S. Highway One, Third Floor 

North Palm Beach, FL  33408 

Tel.: 561-627-8100 

Fax. 561-622-7603 

gwoodfield@haileshaw.com 

bpetroni@haileshaw.com 

eservices@haileshaw.com 

Attorneys for Defendant, Frank Avellino  

 
 

 

Jonathan Etra, Esq. 

Christopher Cavallo, Esq. 

Mark F. Raymond, Esq. 

Broad and Cassel 

One Biscayne Tower, 21
st
 Floor 

2 South Biscayne Boulevard 

Miami, FL  33131 

Tel.: 305-373-9400 

Fax.: 305-373-9443 

mraymond@broadandcassel.com 

jetra@braodandcassel.com 

ccavallo@broadandcassel.com 

Attorneys for Defendant, Michael Bienes 
 

 

By:  s/Leonard K. Samuels   

 Leonard K. Samuels  

 

 

 



 

 

 

 

 

 

EXHIBIT 1 
 



+ 3ERGER STNGERMAN

Zachuy P. Hyman
(954) 712-5180
zhyrnan@)bergersi ngerman. com

August 18,2016

VIA ELECTRONIC MAIL

Gary A. Woodfield, Esq.
Haile Shaw & Pfaffenberger, P.A.
660 U.S. Highway One
Third Floor
North Palm Beach, FL 33408

P&S Associates, et al. v. Michael Sullivan, et al.
Broward Counfy Circuit Court Case No. 12'34123 (07)

Dear Mr. Woodfield:

In March, April and May, 2016 we offered to conduct a meet and confer with you

conceming entries in our privilege log. However, you declined to address the issue, withdrew

your objection to specific entries while reserving your right to raise the objection at a later time,

and insisted on arguing the issue of whether a blanket waiver had occurred instead. See Exhibit
A. In late July, you raised your objections to entiies in our privilege log during a hearing without

notiSing us of the fact, and the Court directed us to meet and confer concerning the substance of
.--uilr.-You then sent us a highlighted copy of our privilege log, and refused to explain, with

specificity, the basis for any objections to the entries in our privilege log.

We have conducted a review of the documents you designated in a highlighted privilege

log. On numerous occasions we have asked you to specify the basis of your objection for each

challenged entry. However you refused to explain the basis for your objections, and did not

.oop..ut. with us at all. We are currently prepared to produce approximately 200 of the

documents designated on the highlighted privilege log you provided us, provided that the

production of such documents does not constitute a waiver of any applicable privileges.

Re:

350 E. LAS OLAS BLVD. I SUITE lOOO I FORT LAUDERDALE, FLORIDA 33301
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Gary A.Woodfield, Esq.
August 18,2016
Page2

However, we cannot produce those documents to you until you confirm that the ones designated
are the only documents listed on the privilege log that you wish to challenge. I have reached out
to you twice for confirmation as to the issue, and cannot provide you the documents requested

until you respond to us. Please let us know how you would like us to proceed.

Sincerely,

Berger Singerman LLP

?r,kF
/:sbn{ryf. rlf,nan

(./ 
v

Enclosures

.:= BERGER SINGERMAN
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IN THE CIRCUIT COURT OF THE 

17TH JUDICIAL CIRCUIT IN AND  

FOR BROWARD COUNTY, FLORIDA 

 

 

Case No: 12-034123(07) 

Complex Litigation Unit 

 

P&S ASSOCIATES, GENERAL PARTNERSHIP,  

et. al., 

 Plaintiffs, 

 

vs. 

MICHAEL D. SULLIVAN, 

et al., 

 Defendants. 

_______________________________________/ 

 

PLAINTIFFS’ RESPONSE TO DEFENDANT FRANK AVELLINO’S 

MOTION TO COMPEL THE PRODUCTION OF DOCUMENTS 

 

 Plaintiffs, by and through the undersigned counsel, hereby file this Response to 

Defendant Frank Avellino’s (“Avellino”) Motion to Compel Plaintiffs to Produce Documents 

(the “Motion”) and in support thereof state: 

1. Plaintiffs received more than 10,000 e-mails from Michael D. Sullivan pursuant 

to the settlement agreement with him. To ensure that Avellino was provided with the discovery 

sought, while protecting their right to assert privileges, Plaintiffs reviewed more than 10,000 

documents and provided Avellino with a comprehensive privilege log.  

2. Plaintiffs have also allowed Avellino’s counsel to inspect the Partnerships’ books 

and records and have produced thousands of other documents to Avellino which were produced 

by third parties.  

3. Avellino, on the other hand, has attempted to prevent Plaintiffs from receiving 

meaningful discovery. In fact, almost every time Plaintiffs seek to compel Avellino, Avellino 

Filing # 38941066 E-Filed 03/11/2016 05:10:57 PM



Case No: 12-034123(07) 

 

 

6999591-1  

files a reciprocal motion to compel, and claims that Plaintiffs have not produced documents 

despite the efforts taken by Plaintiffs to provide Avellino with discovery.   

4. The instant Motion exemplifies Avellino’s conduct. While Plaintiffs’ Motion to 

Compel the Production of Documents from Avellino was pending, Avellino, in violation of Fla. 

R. Civ. P. 1.380(a)(2), filed the Motion without having a meet and confer with Plaintiffs or 

attempting to resolve the issues presented by the Motion in good faith.   

5. In the Motion, Avellino claims that because Plaintiffs have alleged that he 

received improper management fees and was in control of the Partnerships, that they have 

waived the accountant client and attorney-client privilege.  

6. Despite Avellino’s contention, the fact that privileged information may be 

relevant to Avellino’s case, Plaintiffs have not interjected issues into this case which require a 

waiver of the accountant client or attorney client privilege.  

7. For example, Avellino claimed in his Motion that: 

Plaintiffs’ claims against Avellino hinge on their theory that Avellino managed and 

controlled Michael Sullivan (“Sullivan”) and the Partnerships, including dictating the 

structure and management of the Partnerships. Specifically Plaintiffs have alleged that 

Sullivan was used as a front man under the wishes and control of Avellino and Michael 

Bienes; Avellino, through, 2008, provided advice on how to structure the Partnerships; 

discussed the Partnerships’ affairs with Sullivan, met with the Partnerships accountants; 

served intermediaries between partners and the Partnerships; gave the Partnerships advice 

about converting the Partnerships into an LLC; and Sullivan had no control over the 

Partnerships and relied on Avellino. 

 

Motion at 1 (internal citations omitted).  

8. Despite Avellino’s contention, Plaintiffs have produced non-privileged documents 

which show that Avellino was in control of the Partnerships. Exhibit “A”.  Plaintiffs also have 

produced non-privileged documents which show that Avellino gave Sullivan advice on how to 

structure the Partnerships (Exhibit “B”); that Avellino discussed the Partnerships affairs with 
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Sullivan (Exhibit “C”); met with the Partnerships accountants (Exhibit “D”); and gave the 

Partnerships advice about converting the Partnerships into an LLC (Exhibit “B”).  

9. Avellino’s argument that communications between the Partnerships and their 

account are necessary to show how management fees were calculated is a red herring, as 

documents produced by Avellino reveal that he was aware of what Sullivan was doing with 

Management fees. Exhibit “E”.  Avellino also regularly received account statements concerning 

the Partnerships. Composite Exhibit “F”. 

10. Even if non-privileged documents and information supporting Plaintiffs 

allegations had not been produced, none of the allegations described above inject issues 

pertaining to otherwise privileged documents and communications into this matter.   

11.  While the fact that communications exchanged between the Partnerships and 

their accountants may relate to the instant action, Plaintiffs have not interjected any issues 

relating to their accountants or their accountants’ conduct into the instant litigation.  

12.   The fact that Defendants have raised the statute of limitations as a defense also 

does not establish that Plaintiffs have waived their right to assert privileges. Choice Rest. 

Acquisition Ltd. v. Whitley, Inc., 816 So. 2d 1165, 1167 (Fla. 4th DCA 2002).  

13.  For example, in Choice Rest. Acquisition Ltd. v. Whitley, Inc., 816 So. 2d 1165, 

1167 (Fla. 4th DCA 2002), the defendant sought communications between an accountant and his 

client (the plaintiff) to establish that the plaintiff failed to conduct due diligence. The Fourth 

District Court of Appeal upheld the accountant client privilege because “a court cannot justify 

finding waiver of the privilege merely because the information sought is needed by the opposing 

party to provide information helpful . . . for the defense of a cause of action.” 
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14. As in Choice, the fact that communications between the Partnerships and their 

accountants and/or attorneys may support Avellino’s defenses does not constitute a waiver of the 

accountant-client privilege. See Volpe v. Conroy, Simberg & Ganon, P.A., 720 So.2d 537 (Fla. 

4th DCA 1998) (attorney/client privilege upheld in legal malpractice case even though defendant 

claimed that privileged information was necessary for the defendant to demonstrate that the 

plaintiff had not reasonably relied on legal advice); Cuillo v. Cuillo, 621 So.2d 460 (Fla. 4th 

DCA 1993) (wife's communications to attorney who represented her when antenuptial agreement 

was signed, which allegedly revealed wife's knowledge of misrepresentations made by husband 

regarding nature and extent of his assets, were protected by attorney-client privilege and not 

discoverable in subsequent action to invalidate agreement based on husband's fraud; Florida 

statute providing that attorney-client privilege does not apply when services of lawyer are sought 

or obtained to enable client to commit fraud did not apply); Long v. Murphy, 663 So.2d 1370 

(Fla. 5th DCA 1995) (finding that claims of fraud and misrepresentation during negotiation for 

buying and terminating plaintiff's interest in a dealership did not waive the privilege for 

communications with attorneys during the negotiations, even though the information would have 

been relevant to the issue of reasonable reliance). 

15. Avellino also seeks communications exchanged between Steven Jacob and 

Michael Sullivan and argues that those documents cannot be protected by a common interest 

and/or joint defense privilege because neither Jacob nor Sullivan are attorneys. Notwithstanding 

the fact that Avellino has asserted a privilege as it relates to e-mails exchanged between only he 

and Bienes, his assertion is without merit, because a significant number of e-mails contain 

communications from the Partnerships attorneys.  
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16. Jacob acted as the Partnerships’ accountant and bookkeeper. Jacob provided 

services to the Partnerships which included but were not limited to preparing the Partnerships’ 

quarterly statement. Jacob also worked closely with Sullivan and was, in his capacity as the 

managing general partner of Guardian Angel Trust, LLC, and SPJ, Investments, Ltd., a partner of 

the Partnerships.  

17.  Jacob also worked with Sullivan in connection with the Partnerships efforts to 

recover money from SIPA, and in connection with other Partnership affairs.  Jacobs helped 

Sullivan maintain the books and records of the Partnerships and regularly communicated with 

partners of the Partnerships on the Partnerships’ behalf. 

18.  Because of Jacob’s relationship with the Partnerships and conduct there is little 

question that communications exchanged between he and Sullivan are protected by the attorney-

client privilege and/or joint defense privilege.  

19.  The fact that the Partnerships later sued Jacob does not waive the privilege for 

communications exchanged between them and Jacob prior to the initiation of a lawsuit. See 

Choice Rest. Acquisition Ltd. v. Whitley, Inc., 816 So. 2d 1165, 1167 (Fla. 4th DCA 2002) (“The 

attorney-client privilege is not ‘waived by bringing or filing suit’”) (internal citations omitted).  

20. Finally, it is premature for the Court to conduct an in camera review or appoint a 

special master based on Avellino’s claims that entries on Plaintiffs’ privilege log are either 

vague, or reveal that documents are not privileged.   

21. Although Avellino filed the Motion without conferring with Plaintiffs, as is 

required by Fla. R. Civ. P. 1.380(a)(2), Plaintiffs agreed to discuss the Motion with Plaintiffs 

prior to filing this response in an attempt to narrow the issues presented by the Motion.  
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22. Plaintiffs have requested that Avellino identify all entries on their privilege log 

which he claims are vague or reveal that a document is not privileged, and have offered to revise 

their privilege log to the extent necessary based on Avellino’s identification of entries.   

23. However, counsel for Avellino refused to identify allegedly deficient entries or 

attempt to resolve the issues presented by the Motion in good faith, prior to bringing them to the 

Court’s attention. A true and correct copy of correspondence between the parties is attached 

hereto as Composite Exhibit “G”.  

24. Accordingly, the Motion must be denied.  

WHEREFORE Plaintiffs request that this Court enter an order denying the Motion, 

together with such other and further relief as the Court may deem just and appropriate under the 

circumstances. 

Dated:  March 11, 2016   Respectfully submitted, 

BERGER SINGERMAN LLP 

Attorneys for Plaintiffs  

350 East Las Olas Blvd, Suite 1000 

Fort Lauderdale, FL  33301 

Telephone: (954) 525-9900 

Facsimile:  (954) 523-2872 

 

By:  s/Leonard K. Samuels     

Leonard K. Samuels 

Florida Bar No. 501610 

lsamuels@bergersingerman.com 

Michel O. Weisz 

Florida Bar No. 336939 

mweisz@bergersingerman.com 

Zachary P. Hyman 

Florida Bar No. 98581 

zhyman@bergersingerman.com  

 

 

And 
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MESSANA, P.A. 

      Attorneys for Conservator 

      401 East Las Olas Boulevard, Suite 1400 

      Ft. Lauderdale, FL 33301 

      Telephone:  (954) 712-7400 

      Facsimile:   (954) 712-7401 

      By:   /s/ Thomas M. Messana   

       Thomas M. Messana, Esq. 

       Florida Bar No. 991422 

     Thomas G. Zeichman  

     Florida Bar No. 99239 
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that on March 11, 2016, a copy of the foregoing was filed with 

the Clerk of the Court via the E-filing Portal, and served via Electronic Mail by the E-filing 

Portal upon:  

 

Peter G. Herman, Esq. 

1401 E. Broward Blvd. Suite 206 

Fort Lauderdale, FL 33301 

Tel: 954-315-4874 

Fax: 954-762-2554 

PGH@thlglaw.com 

ServicePGH@thlglaw.com 

Attorneys for Steven Jacob; Steven F. 

Jacob CPA & Associates, Inc. 
 

Thomas M. Messana, Esq. 

Messana, P.A.  

401 East Las Olas Boulevard, Suite 1400 

Fort Lauderdale, FL 33301 

Tel.: 954-712-7400 

Fax:  954-712-7401 

tmessana@messana-law.com 

Attorneys for Plaintiff 
 

Gary A. Woodfield, Esq. 

Haile, Shaw & Pfaffenberger, P.A. 

660 U.S. Highway One, Third Floor 

North Palm Beach, FL  33408 

Tel.: 561-627-8100 

Fax. 561-622-7603 

gwoodfield@haileshaw.com 

bpetroni@haileshaw.com 

eservices@haileshaw.com 

Attorneys for Defendant, Frank Avellino  

 
 

 

Jonathan Etra, Esq. 

Christopher Cavallo, Esq. 

Mark F. Raymond, Esq. 

Broad and Cassel 

One Biscayne Tower, 21
st
 Floor 

2 South Biscayne Boulevard 

Miami, FL  33131 

Tel.: 305-373-9400 

Fax.: 305-373-9443 

mraymond@broadandcassel.com 

jetra@braodandcassel.com 

ccavallo@broadandcassel.com 

Attorneys for Defendant, Michael Bienes 

 

By:  s/Leonard K. Samuels     

 Leonard K. Samuels  

 

 

 












