
  This Defendant has moved for Summary Judgment in the related case, Smith v. Hooker, also known as
1

the “net winners” case, on statute of limitations grounds.

IN THE CIRCUIT COURT OF THE
SEVENTEENTH JUDICIAL CIRCUIT IN
AND FOR BROWARD COUNTY, FLORIDA

CASE NO. 12-028324 (07)
Complex Litigation Unit

P & S ASSOCIATES, GENERAL
PARTNERSHIP and S & P ASSOCIATES,
GENERAL PARTNERSHIP,

Plaintiff,

v.

ROBERTA P. ALVES, ET AL.,

Defendants.
_____________________________________/

DEFENDANT, CONGREGATION OF THE HOLY GHOST, WESTERN PROVINCE’S
OPPOSITION TO PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Defendant, Congregation of the Holy Ghost, Western Province, by and through undersigned

counsel, and pursuant to Fla. R. Civ. P. 1.510, submits its Opposition to Plaintiffs’ Motion for

Summary Judgment, and in support thereof, states as follows:1

INTRODUCTION AND FACTUAL BACKGROUND

Plaintiffs’ Motion seeks to approve the Partners’ determination claims and establish the Net

Investment Method as the proper method of distribution for determining the Partners’ allowed

claims. Plaintiffs have determined that each Partner generally falls within one of two classes,

depending on the amount of distributions received by the Partnerships. Net Losers are Partners who

contributed more cash to the Partnerships than they received in distributions. Net Winners are
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Partners who received more in distributions from the Partnerships than they made contributions. The

Motion recommends that the Net Losers be entitled to an allowed claim in the amount of their net

losses. As such, the Plaintiffs propose to distribute the Partnership Property on a pro rata basis to

the Net Losers based on their allowed claims. Accordingly, the Plaintiffs object to all claims of the

Net Winners. 

Plaintiffs argue that the only source of the Partnerships’ purported profits was derived from

the Madoff ponzi scheme. As a result of the Partnerships’ investments in the ponzi scheme, Plaintiffs

argue that any Partnership profits are fictitious. As such, Plaintiffs seek to establish an equitable

method of distribution that accepts the premise that no profits were ever earned by the Partnerships

or their respective Partners. In Plaintiffs’ view, the method of distribution should be an equitable one

because any other method would only serve to“legitimize” the ponzi scheme.

However, Plaintiffs’ argument ignores the distribution method as described in the Partnership

Agreements. As noted in the Motion, the Partnership Agreements specifically describe the proper

method of distribution of Partnership assets. In distributing Partnership assets, liabilities are paid

first. Following payment of any liabilities, each Partners’ capital is to be returned in accordance with

their partnership interests. Next, it is necessary to determine each Partners’ partnership interest so

that they may receive a pro rata share. Finally, no evidence is of record as to the propriety or

impropriety of distributions that were, in fact, made to partners who have long since withdrawn from

the partnership.
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STANDARD OF REVIEW

It is well established that a summary judgment should be granted only when there is a

complete absence of genuine issues of material fact. Copeland v. Florida New Investments Corp.,

905 So. 2d 979, 980 (Fla. 3d DCA 2005). Summary judgment is proper if there are no genuine issues

of material facts and the moving party is entitled to judgment as a matter of law. Volusia County v.

Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000). Florida Rule of Civil Procedure

1.510(c) provides that summary judgment:

shall be rendered forthwith if the pleadings, depositions, answers to interrogatories,
and admissions on file together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.

The movant carries a heavy burden. “In reviewing a summary judgment, [the court] must

consider all record evidence in a light most favorable to the non-moving party. Mills v. State Farm

Mut. Auto. Ins. Co., 27 So. 3d 95, 96 (Fla. 1st DCA 2009). If the evidence raises any issue of

material fact, if it is conflicting, if it will permit different reasonable inferences, or if it tends to prove

the issue, it should be submitted to the jury as a question of fact. DiMarco v. Colee Court, Inc., 33

Fla. L. Weekly D 751 (Fla. 4th DCA 2008) (reversing grant of summary judgment) (quoting Moore

v. Morris, 475 So. 2d 666, 668 (Fla. 1985).  “If the pleadings, discovery, depositions, and admissions

‘reveal the possibility of genuine issues of material fact, or even the slightest doubt, summary

judgment should be denied.’” Rakusin Law Firm v. Estate of Dennis, 27 So. 3d 166, 167 (Fla. 3d

DCA 2010) (emphasis added). 
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  This analysis is further bolstered by the fact that, as Plaintiffs admit, the Madoff Trustee has approved
2

claims made by the Partnerships against the Madoff fund.  If the Plaintiff Partnerships were, themselves, ponzi

schemes, then it would follow that no funds, or minimal amounts, would have been invested in the Madoff funds and

the Trustee would have denied claims.  This is not the case in the matter at bar.

I. The method of distribution is governed by the Partnership Agreements

In the Motion, the Plaintiffs appear to be arguing that the Partners invested directed in the

ponzi schemes. However, there is no evidence to support this argument. As far as the Partners are

concerned, their contributions to the Partnerships were not investments in a ponzi scheme. Rather,

the Partners invested in either of the Partnerships. In turn, the Partnerships took the Partners’

contributions and invested these contributions in what turned out to be the Madoff ponzi scheme.2

The Plaintiffs have not introduced any evidence to support the inference that the Partnerships

themselves were a part of the Madoff scheme. The Plaintiffs have only demonstrated that the

Partnerships made investments in the Madoff scheme which were unprofitable for the remaining

partners. As such, since the Partnership Agreements are still in effect, they still govern the method

of distribution of the Partnership Property. 

The Plaintiffs have introduced no evidence that would allow for a distribution of the

partnership assets outside of the method of distribution described in the Partnership Agreements.

Plaintiffs are quick to reference the method of distribution chosen by the Madoff Trustee in the

Madoff litigation. Plaintiffs also argue that the Net Investment Method has become the preferred

method for distribution of Ponzi assets. While this may be true, as noted above, the distinction is that

in those cases cited by the Plaintiff, the assets were actually monies that were invested in a ponzi

scheme. There was no other agreed-upon method, such as a Partnership Agreement, governing the
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distribution of the fraudulent assets. In the instant case, however, the assets to be distributed are

Partnership assets that were separately invested in the Madoff scheme. Because the Partnerships

were victims of the ponzi scheme, and the Partners derivatively, the assets should be distributed in

accordance with the Partnership Agreements. 

The existence of valid Partnership Agreements renders summary judgment as to any

alternative method of distribution of Partnership Property improper. As Plaintiffs point out in their

Motion, Article Four, Article Eleven, Article Five, and Article Twelve of the Partnership

Agreements address the contribution and distribution of Partnership assets. The Plaintiffs have

introduced no evidence to suggest that a deviation from the Partnership Agreements is warranted.

As such, the Partnership assets should be distributed in accordance with the method agreed upon by

the Partners in the Partnership Agreement. 

CONCLUSION

Based on the foregoing, the Plaintiffs have failed to satisfy their burden that there are no

genuine issues of material fact. To the contrary, the evidence here is conflicting, permits different

reasonable inferences, and tends to prove the issues in this case. Clearly, there is a question of

fact as to whether Partnership assets should be distributed in accordance with the Partnership

Agreements. Accordingly, Plaintiffs’ Motion for Summary Judgment for distribution in any

manner other than in accordance with the Partnerhip Agreement should be denied. 

DATED: September 27, 2013 Respectfully Submitted, 

 /s/ Marc S. Dobin             
Marc S. Dobin
Fla. Bar No.: 997803
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Jonathan T. Lieber
Fla. Bar No.: 92837
Service@DobinLaw.com
Dobin Law Group, P.A.
500 University Boulevard
Suite 205 
Jupiter, FL 33458
561-575-5880; 561-246-3003 - Facsimile
Attorneys for Congregation of the Holy
Ghost, Western Province, Inc.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via email

this 3  day of September, 2013, to:rd

Thomas L. Abrams, Esq.
177 6 N. Pine Island Road
Suite 309
Plantation, Florida 33322
Tel.: 954-523-0900
Fax: 954-915-9016
tabrams@tabramslaw.com
fcolumbo@tabramslaw.com
Attorneys for Sam Rosen and Edith Rosen

Robert A. Chaves, Esq.
Gutter, Chaves et al
2101 N.W. Corporate Boulevad
Suite 107
Boca Raton, Florida 33431
Tel: 561-998-7847
Fax: 561-998-2642
rchaves@floridatax.com
Attorneys for Calla Gutter
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Eric N. Assouline, Esq.
Assouline & Berlowe, P.A.
213 E. Sheridan Street
Suite 3
Dania Beach, Florida 33004
Tel.: 954-929-1899
Fax: 954-922-6662
ena@assoulineberlowe.com
ah@assoulineberlowe.com
Attorneys for Ersica P. Gianna

Michael C. Foster, Esq.
Annette M. Urena, Esq.
Daniels Kashtan, PA
4000 Ponce de Leon Boulevard
Suite 800
Coral Gables, Florida 33146-1436
Tel.: 305-448-7988
Fax: 305-448-7978
mfoster@dkdr.com
aurena@dkdr.com
Attorneys for Ettoh Ltd.

Michael R. Casey, Esq.
1831 NE 38th Street
#707
Oakland Park, Florida  33308
Tel.: 954-444-2780
mcasey666@gmail.com
Attorneys for Janet B. Molchan Trust, Alex
Molchan Trust, Susan E. Molchan

Domenica Frasca, Esq.
Mayersohn Law Group, P.A.
101 N.E. Third Avenue
Suite 1250
Fort Lauderdale, Florida 33301
Tel:
Fax:
service@mayersohnlaw.com
dfrasca@mayersohnlaw.com
Attorneys for Francis J. Mahoney, Jr. PR
Estate of May Ellen Nickens

Peter G. Herman, Esq.
Tripp Scott, P.A.
110 SE Sixth Street
Suite 1500
Fort Lauderdale, Florida 33301
Tel.: 954-525-7500
Fax: 954-761-8475
pgh@trippscott.com
Attorneys for Steve Jacobs

Daniel W. Matlow, Esq.
Daniel W. Matlow, P.A.
3109 Stirling Road
Suite 101
Fort Lauderdale, Florida  33312
Tel.: 954-842-2365
Fax.: 954-337-3101
dmatlow@danmatlow.com
assistant@danmatlowcom
Attorneys for Herbert lrwig Revocable Trust
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Joseph P. Klapholz, Esq.
Joseph P. Klapholz, P.A.
2500 Hollywood Boulevard
Suite 212
Hollywood, Florida  33020
Tel.: 954-925-3355
Fax.: 954-923-0185
jklap@klapholzpa.com
dml@klapholzpa.com

Attorneys for Abraham Newman and Rita
Newman
Also, Attorneys for Gertrude Gordon

Thomas M. Messana, Esq.
Messana, P.A.
401 East Las Olas Boulevard
Suite 1400
Fort Lauderdale, Florida  33301-2485
Tel.: 954-712-7400
Fax: 954-712-7401
tmessana@messana-law.com
Attorneys for Plaintiff /Conservator

Julian H. Kreeger, Esq.
2665 South Bayshore Drive
Suite 220-14
Miami, Florida  33133-5402
Tel.: 305-373-3101
Fax: 305-381-8737
juliankreeger@gmail.com
Attorneys for James Judd and Valerie Judd

Jason S. Oletsky, Esq.
Akerman, Senterfitt
Las Olas Centre II
350 E. Las Olas Boulevard
Suite 1600
Fort Lauderdale, Florida 33301
Tel.: 954-463-2700 
Fax: 954-463-2224
jason.oletsky@akerman.com
ashley.sawyer@akerman.com
Attorney for Walsh

William G. Salim, Jr.
Moskowitz, Mandell, Salim & Simowitz
800 Corporate Drive
Suite 510
Fort Lauderdale, Florida 33334
Tel.: 954-491-2000
Fax: 954-491-2051
wsalim@mmsslaw.com
Attorneys for Wayne Horwitz, et al

Leonard K. Samuels, Esq.
Etan Mark, Esq.
Berger Singerman, LLP
350 East Las Olas Blvd, Suite 1000
Fort Lauderdale, FL 33301
Tel.: 954-525-9900
Fax: 954-523-2872
DRT@bergersingerman.com
Attorneys for Plaintiff’s P&S Associates and
S&P Associates
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Carl F. Schoeppl. Esq.
Schoeppl & Burkem P.A.
4651 North Federal Highway
Boca Raton, Florida 33431
Tel.: 561-394 8301
Fax: 561-394 3121
carl@schoepplburke.com
Attorneys for Burt Moss, et al 

Joanne Wilcomes, Esq.
Thomas J. Goodwin, Esq.
McCarter & English, LLP
100 Mulberry Street
Four Gateway Center
Newark, New Jersey 07102
Tel.: 973-848-5318
Fax: 973-297-3928
jwilcomes@mccarter.com
tgoodwin@mccarter.com
Attorneys for Holy Ghost Fathers HG -
Ireland/Kenema; Holy Ghost Fathers
International Fund #1; Holy Ghost Fathers
International Fund #2; Holy Ghost Fathers
Compassion Fund; Holy Ghost Fathers HG-
Mombasa

Richard T. Woulfe, Esq.
Bunnell & Woulfe P.A.
One Financial Plaza
100 S.E.  Third Avenue
10th Floor
Fort Lauderdale, Florida  33394
Tel.: 954-761-8600
Fax: 954-463-6643
pleadings.rtw@bunnellwoulfe.com
Attorneys for Robert A. Uchin Rev. Trust

Mariaelena Gayo-Guitian, Esq.
Benjamin P. Bean, Esq.
GENOVESE JOBLOVE & BATTISTA, P.A. 
Attorneys for Defendant Festus & Helen
Stacy Foundation, Inc. 
200 East Broward Boulevard, Suite 1110 
Fort Lauderdale, Florida 33301 
Phone 954-453-8000 
Fax 954-453-8010 
mguitian@gjb-law.com

 /s/ Marc S. Dobin             
Marc S. Dobin
Fla. Bar No.: 997803
Jonathan T. Lieber
Fla. Bar No.: 92837


