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IN THE CIRCUIT COURT FOR THE 

SEVENTEENTH JUDICIAL CIRCUIT IN 

AND FOR BROWARD COUNTY, 

FLORIDA 

 

COMPLEX LITIGATION UNIT 

 

CASE NO.: 12-034123 (07) 

 

PHILIP J. VON KAHLE, as Conservator of       

P&S Associates, General Partnership and    

S&P Associates, General Partnership 

        

  Plaintiffs, 

v. 

 

STEVEN JACOB, et al., 

 

  Defendants. 

_____________________________________/ 

 

PLAINTIFFS’ MOTION FOR A PROTECTIVE ORDER IN 

RESPONSE TO THE DEPOSITION OF MICHAEL D. SULLIVAN 

 

Plaintiffs, by and through their undersigned counsel, hereby file this motion for a 

protective order in response to the deposition of Michael D. Sullivan, and in support thereof 

state:  

1. On October 5, 2015, Defendant Frank Avellino filed and served a Re-Notice of Taking 

Deposition Duces Tecum of Michael Sullivan (the “Notice”).  

2. Sullivan was the former managing general partner of the Partnerships.  The Notice 

schedules Michael D. Sullivan’s (“Sullivan”) deposition and requests that Sullivan produce certain 

documents. A true and correct copy of the Notice is attached hereto as Exhibit A. 

3. The Notice requests “all documents, including but not limited to written or sworn 

statements [Sullivan] provided to Plaintiffs’ counsel or that Plaintiff’s counsel provided 
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[Sullivan] or [Sullivan’s] counsel.” Id. at 5.  Yet, Sullivan entered into a settlement agreement 

with Plaintiffs and such documents are privileged under the work-product doctrine or the 

settlement communications privilege or both.  Further, Defendant Avellino previously attempted 

to obtain such documents and this Court rejected those attempts by its Order Granting Defendant 

Frank Avellino’s Motion to Compel Plaintiff to Produce Documents in Response to his Second 

Request for Production dated April 29, 2014, dated  September 15, 2014 and Order Denying 

Defendant Frank Avellino’s Motion for Reconsideration and/or to Compel, dated December 15, 

2014. Additional documents were produced by a partner of the Partnership.  A copy of the 

Court’s orders are attached hereto as Exhibit B and Exhibit C. 

4. Defendant Avellino should not be allowed another bite at the apple by 

subpoenaing Sullivan.   This Court should prevent any production of documents to anyone but 

Plaintiffs that is related to or stemming from Sullivan’s settlement with Plaintiffs. 

5. Finally, many of the documents that are requested by the Subpoena should have 

been produced in response to this Court’s Order Appointing Conservator.  Attached hereto as 

Exhibit D is the Order Appointing Conservator.  Paragraph 4 of that Order specifically provides 

that all property of the Partnerships shall be turned over to the Conservator, and Sullivan has no 

right to such documents, if any exist in his possession. Sullivan has also been specifically 

ordered by this Court to turnover property of the Partnerships to the Conservator. Attached 

hereto as Exhibit E is the Order Compelling Michael Sullivan to Authorize the Conservator 

Access to Financial and Insurance Information. 

6.  Despite the Court’s Orders, Sullivan, in his former capacity as managing general 

partner, may have possession and control over Partnership documents which are protected by the 
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attorney-client privilege, attorney-work product, accountant-client privilege, or other privilege.  

Plaintiffs, and not Sullivan, now hold the right to waive any of the Partnerships’ applicable 

privileges and they have not and do not waive any of them.  

7. Unless Plaintiffs are allowed to review the documents that Sullivan intends to 

produce to Avellino for privilege, Plaintiffs will not be able to protect their privileges, or prevent 

the disclosure of privileged documents.   

8. Allowing Plaintiffs to protect applicable privileges will not prejudice Defendants. 

However, if Sullivan is permitted to produce privileged documents, Plaintiffs may suffer 

irreparable harm. Heekin v. Del Col, 60 So. 3d 437, 439 (Fla. 1st DCA 2011); Fla. E. Coast Ry. 

L.L.C. v. Jones, 847 So.2d 1118 (Fla. 1st DCA 2003) (discussing work product privilege); Cruz–

Govin v. Torres, 29 So.3d 393 (Fla. 3d DCA 2010) (discussing medical privilege).  

9. Accordingly Plaintiffs respectfully request that the Court enter an Order requiring 

Sullivan to produce to Plaintiffs all documents which are responsive to the Notice within 2 days 

and at least 5 days before his deposition and preventing Sullivan from producing any documents 

in response to the Notice or revealing any information during his deposition that Plaintiffs deem 

privileged. 

WHEREFORE Plaintiffs respectfully request the Court enter an Order (i) directing 

Sullivan to immediately produce all documents responsive to the Notice to Plaintiffs within 2 

days and at least 5 days prior to Sullivan’s deposition; (ii) preventing Sullivan from producing 

any documents responsive to the Notice to anyone but Plaintiffs; (iii) prohibiting Sullivan from 

revealing any documents or information that the Plaintiffs deem privileged; and (iv) granting 

such further relief as the Court deems just and proper.  
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Dated:  October 13, 2015   BERGER SINGERMAN LLP 

Attorneys for Plaintiffs  

350 East Las Olas Blvd, Suite 1000 

Fort Lauderdale, FL  33301 

Telephone: (954) 525-9900 

Direct:  (954) 712-5138 

Facsimile: (954) 523-2872 

 

By:   s/ LEONARD K. SAMUELS   

Leonard K. Samuels 

Florida Bar No. 501610 

lsamuels@bergersingerman.com  

Steven D. Weber 

Florida Bar No. 47543 

sweber@bergersingerman.com  

Zachary P. Hyman  

Florida Bar No. 98581 

zhyman@bergersingerman.com  

 

and 

 

MESSANA, P.A. 

Attorneys for Plaintiffs 

401 East Las Olas Boulevard, Suite 1400 

     Ft. Lauderdale, FL 33301 

     Telephone: (954) 712-7400 

     Facsimile: (954) 712-7401 

       

      By:  /s/ Thomas M. Messana     

       Thomas M. Messana, Esq. 

       Florida Bar No. 991422 

tmessana@messana-law.com 

     Brett D. Lieberman, Esq. 

     Florida Bar No. 69583 

     blieberman@messana-law.com 

     Thomas G. Zeichman, Esq. 

     Florida Bar No. 99239 

       tzeichman@messana-law.com 
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CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that on this 13th day of October, 2015, the foregoing was filed 

using the Florida Courts E-Filing Portal, which sent notification to the following parties: 

Peter G. Herman, Esq. 

Tripp Scott 

110 SE 6
th

 Street 

15
th

 Floor 

Fort Lauderdale, FL 33301 

Tel.: 954-525-7500 

Fax.: 954-761-8475 

pgh@trippscott.com  

Attorneys for Steven Jacob; Steven F. Jacob 

CPA & Associates, Inc. 
 

Thomas M. Messana, Esq. 

Messana, P.A.  

401 East Las Olas Boulevard, Suite 1400 

Fort Lauderdale, FL 33301 

Tel.: 954-712-7400 

Fax:  954-712-7401 

tmessana@messana-law.com  

Attorneys for Plaintiffs 

 

Gary A. Woodfield, Esq. 

Haile, Shaw & Pfaffenberger, P.A. 

660 U.S. Highway One, Third Floor 

North Palm Beach, FL  33408 

Tel.: 561-627-8100 

Fax.: 561-622-7603 

gwoodfiled@haileshaw.com  

bpetroni@haileshaw.com  

eservices@haileshaw.com 

Attorneys for Frank Avellino 

 

Mark F. Raymond, Esq. 

mraymond@broadandcassel.com  

Jonathan Etra, Esq. 

jetra@broadandcassel.com  

Christopher Cavallo, Esq. 

ccavallo@broadandcassel.com  

Broad and Cassel 

One Biscayne Boulevard, 21st Floor  

2 S. Biscayne Boulevard 

Miami, FL  33131 

Tel.: 305-373-9400 

Fax.: 305-373-9443 

Attorneys for Michael Bienes  

 

 

By: s/Leonard K. Samuels   

Leonard K. Samuels 
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IN THE CIRCUIT COURT OF THE 17TH 

JUDICIAL CIRCUIT, IN AND FOR 

BROWARD COUNTY, FLORIDA 

 

CASE NO.: 12-034123(07) 

P & S ASSOCIATES, GENERAL 

PARTNERSHIP, a Florida limited 

Partnership, et al, 

 

 Plaintiffs, 

 

v. 

 

MICHAEL D. SULLIVAN, et al., 

 

 Defendants. 

 

_____________________________________/ 

 

 

RE-NOTICE OF TAKING DEPOSITION DUCES TECUM 

 

PLEASE TAKE NOTICE that the undersigned counsel will take the deposition of:  

 

Deponent: Michael Sullivan 

 

Date:  October 28, 2015 

 

Time:  9:00 AM 

 

Place:  Broad and Cassel 

  1 Financial Plaza, #2700 

  Fort Lauderdale, FL  33394 

 

DUCES TECUM:  See Attached Exhibit A.  

 

upon oral examination before a Notary Public or other officer authorized by law to take 

depositions in the State of Florida. The oral examination will continue from day to day until 

completed. This deposition is being taken for the purposes of discovery, for use at trial, or for 

such other purposes as are permitted under applicable Florida Rules of Civil Procedure. 

KINDLY GOVERN YOURSELF ACCORDINGLY. 
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EXHIBIT A 

DUCES TECUM 

DEFINITIONS AND INSTRUCTIONS 

 

As used in this request, the terms listed below are defined as follows: 

 

A. "Communication(s)" means any oral or written transmission of information, 

thoughts or data, including but not limited to through meeting, conversation, discussion, 

correspondence, message, electronic or other occurrence whereby thoughts, opinions, or data 

are transmitted between two or more persons. 

 

B. “Document” is used in its broadest sense under the Rules of Civil Procedure and 

includes graphic matter of any kind or nature, whether written, printed, typed, recorded, 

filmed punched, transcribed, taped, or produced or reproduced by any means, including 

without limitation electronically.   The term “document” includes, but is not limited to, all 

papers, books, contracts, licenses, inter-office communications, records, personal notes, 

cablegrams, telexes, e-mails, electronic data, studies, calendars, diaries, desk calendars, 

appointment books, agendas, minutes, pamphlets, envelopes, telephone messages, graphs, 

records or meetings, summaries or records of telephone conversations, voice mails, summaries 

or records of personal conversations or interviews, employee notebooks, summaries or records 

of meetings or conferences, tabulations, analyses, evaluations, projections, work papers, 

charts, statements, summaries, journals, billing records, and invoices, and all communicative 

material of any kind.  The term “document” also includes every other means by which 

information is recorded or transmitted, including, but not limited to, photographs, videotapes, 

tape recordings, microfilms, punch cards, computer programs, printouts, all recordings made 

through data processing techniques, and the written information necessary to understand and 

use such materials.  The term “documents” is further defined to mean the original, any drafts, 

and any non-identical copies (i.e., those bearing notations or marks not found on the original). 

“Documents includes all information electronically created, stored, maintained, transmitted or 

received by way of computers, networks, telephones, PDAs, hard drives, software, networks, 

internet, clouds, mobile device  or otherwise, regardless of whether printed, and all 

information referred to as “Electronically Stored Information” (ESI).  Such ESI shall be 

produced in searchable PDF format. 

 

C. “Person” means a natural person, firm, proprietorship association, partnership, 

corporation, limited liability company, professional association, professional limited liability 

company, and any other type of organization or entity. 
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D. The words “relate”, “related to”, "pertain to"  "pertaining to",  or “regarding,” 

“refer” or “referring” or any derivation thereof,  mean: relates to, refers to, contains, concerns, 

describes, embodies, mentions, constitutes, constituting, supports, corroborates, demonstrates, 

proves, evidences, shows, refutes, disputes, rebuts, controverts, or contradicts, directly or 

indirectly, and includes the specific item mentioned. 

 

E. "And" as well as "or" shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the demand all documents which might otherwise be 

construed to be outside the scope. "Each" shall be construed to include the word "every," and 

"every" shall be construed to include the word "each." "Any" shall be construed to include the 

word "all", and "all" shall be construed to include the word "any." 

 

F. “You” or “Your” refers to Michael Sullivan, individually and jointly with any 

other person or entity, any of his agents, and anyone acting on his behalf.   

 

INSTRUCTIONS 

 

A. You are to furnish all documents that are in your possession, custody or control, 

including, without limitation, all documents in the possession, custody or control of any agents, 

employees, representatives, principals, accountants and/or attorneys as of the date of your 

response to these requests. 

 

B. If you object to producing any document because of a privilege, you shall make 

the claim expressly, pursuant to Federal Rule of Civil Procedure 1.280(b)(6), and shall describe 

the nature of the documents, communications, or things not produced or disclosed in a manner 

that, without revealing information itself privileged or protected, will enable other parties to 

assess the applicability of the privilege or protection. 

 

C. If your response to any request refers to or identifies a document that once 

existed, but it no longer exists, state the circumstances under which it was destroyed or ceased 

to exist, including: 

 

(a) The identity of each person who determined that each such document 

would be removed or destroyed; 

 

(b) The identity of each person who authorized the destruction or removal of 

each such document; 

 

(c) The identity of each person who removed or destroyed each such 

document; 
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(d) The substance and content of each such document; and 

 

(e) The date and location at which and the manner in which each such 

document was removed or destroyed. 

 

D. If you object to producing any documents requested pursuant to this Request, 

produce all documents responsive to each request which do not fall within the parameters of 

your objections. 

 

E. Prior to incurring any expense in responding to this Request which you will 

expect or request the Defendant to pay, contact the undersigned counsel with the estimated 

cost and itemization of same. 

 

F. Unless otherwise specified, this Request includes all documents created or 

maintained at any time within four years of the date of this Requests, through the date of the 

production of the documents (“the subject period”).  The subject period includes the current 

time, and the use of the past tense (such as, by way of example only, “have had”) is to be 

interpreted as including the present tense.  

 

DOCUMENTS WITHHELD 

If any document responsive to this subpoena is withheld on the grounds of privilege or 

other objection, provide the following information with respect to each such document: 

(A) The reason for withholding the document; 

(B) A statement of the basis for the claim of privilege, work product or other ground 

of non-disclosure; 

(C) A brief description of the document, including (I) the date of the document; (ii) 

number of pages, attachments and appendices; (iii) the names of its author, authors or 

preparers and an identification by employment and title of each such person; (iv) the name of 

each person who was sent, shown blind carbon copied on the document, or has had access to 

or custody of the document, together with an identification of each such person; (v) the 

present custodian; (vi) the subject matter of the document; and (vii) in the case of any 

document relating to or referring to a meeting or conversation, an identification of such 

meeting or conversation. 
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DESTROYED DOCUMENTS  

 

If any documents responsive to this subpoena were at one time in existence, but have 

been lost or destroyed, a list should be provided of the documents so lost or destroyed stating 

the following information for each such document; (a) the type of document, (b) the date on 

which it ceased to exist; (c)  the circumstances of its loss or destruction, (d) the identity of all 

persons having knowledge of the circumstances of its loss or destruction, and (e) the identity 

of all persons having knowledge of its content. 

 

 

DOCUMENTS 

 

 1. All documents, including but not limited to written or sworn statements You 

provided to Plaintiffs’ counsel or that Plaintiff’s counsel provided You or Your counsel 

including, but not limited to in connection with the settlement agreement dated June 26, 2014, 

that You entered into in this action. 

 

 2. All documents that evidence Avellino and/or Bienes’ purported involvement in 

the management of P & S or S & P partnerships (the “Partnerships”). 

 

 3. All documents that evidence all purported assistance Avellino and/or Beines 

provided the Partnerships’ in their operation or management. 

 

 4. All documents that evidence all purported assistance Avellino and/or Bienes 

provided in the Partnerships opening accounts with BLMIS. 

 

 5. All documents that evidence all purported assistance Avellino and/or Bienes 

provided in the transfer of A & B customers and accounts to the Partnerships. 

 

 6. All documents that evidence all investors Avellino and/or Bienes purportedly 

brought to the Partnerships. 

 

 7. All documents that evidence the reliance by any partners of the Partnerships on 

Avellino and/or Bienes in investing with the Partnerships. 

 

 8. All documents relating to BLMIS or Bernard Madoff provided You by either 

Avellino or Bienes. 
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 9. All documents that evidence any statements or actions taken by either Avellino 

or Bienes in preventing or otherwise discouraging any partner from withdrawing their funds 

from the Partnership. 

 

 10. All documents that evidence that either Avellino and/or Bienes sought out new 

recruits to invest in the Partnerships. 

 

 11. All documents that evidence that Avellino purportedly used Bishop Wills to 

assist in the recruitment of investors in the Partnership. 

 

 12. All documents that evidence that Avellino acted as an intermediary for certain 

partner(s) checks sent to or from the Partnerships. 

 

 13. All documents evidencing or relating to all monies provided Avellino and/or 

Bienes by the Partnerships and/or You or any entity owned or controlled by You. 

 

 14. All documents that evidence or relate to any assistance Avellino provided You 

and/or the Partnerships in seeking the recovery of funds from Picard.  

 15. All documents that evidence any agreement or understanding by the 

Partnerships, You, or anyone one or entity owned or controlled by You to pay Avellino any 

money relating to the Partnerships or otherwise. 

 16. All documents including but not limited to e-mails sent to You or Your attorney 

by any attorney representing the Partnerships and/or the Conservator in this action. 
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CERTIFICATE OF SERVICE 

 

 

 I HEREBY CERTIFY that on this 5th day of October, 2015, the foregoing document is 

being served on those on the attached service list by electronic service via the Florida Court E-

Filing Portal in compliance with Fla. Admin Order No. 13-49. 

 

      HAILE, SHAW & PFAFFENBERGER, P.A. 

Attorneys for Defendant Avellino 

      660 U.S. Highway One, Third Floor 

      North Palm Beach, FL  33408 

      Phone: (561) 627-8100 

      Fax: (561) 622-7603 

      gwoodfield@haileshaw.com 

      bpetroni@haileshaw.com 

      eservices@haileshaw.com 

 

 

 

      By:     /s/     Gary A. Woodfield 

       Gary A. Woodfield, Esq. 

       Florida Bar No. 563102 

 

cc: Mudrick Court Reporting, Inc. 

 (561) 615-8181 
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SERVICE LIST 

THOMAS M. MESSANA, ESQ. 

MESSANA, P.A. 

SUITE 1400, 401 EAST LAS OLAS BOULEVARD 

FORT LAUDERDALE, FL  33301 

tmessana@messana-law.com 

Attorneys for P & S Associates General Partnership 

 

LEONARD K. SAMUELS, ESQ. 

ETHAN MARK, ESQ. 

STEVEN D. WEBER, ESQ. 

BERGER SIGNERMAN 

350 EAST LAS OLAS BOULEVARD, STE 1000 

FORT LAUDERDALE, FL 33301 

emark@bergersingerman.com 

lsamuels@bergersingerman.com 

sweber@bergersingerman.com 

DRT@bergersingerman.com 

Attorneys for Plaintiff 

 

PETER G. HERMAN, ESQ. 

TRIPP SCOTT, P.A. 

15
TH

 FLOOR 

110 SE 6
TH

 STREET 

FORT LAUDERDALE, FL  33301 

pgh@trippscott.com 

ele@trippscott.com 

Attorneys for Defendants Steven F. Jacob 

and Steven F. Jacob CPA & Associates, Inc. 

 

JONATHAN ETRA, ESQ. 

MARK F. RAYMOND, ESQ. 

SHANE MARTIN, ESQ. 

CHRISTOPHER CAVALLO, ESQ. 

BROAD AND CASSEL 

One Biscayne Tower, 21
st
 Floor 

2 South Biscayne Blvd. 

Miami, FL  33131 

mraymond@broadandcassel.com 

ssmith@broadandcassel.com 

ccavallo@broadandcassel.com 

jetra@broadandcassel.com 

msouza@broadandcassel.com 

smartin@broadandcassel.com 

Attorneys for Michael Bienes 
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HARRY WINDERMAN, ESQ. 

ONE BOCA PLACE 

2255 GLADES ROAD, SUITE 218A 

BOCA RATON, FL 33431 

Harry4334@hotmail.com 

Lynora.mae@gmial.com 

Attorneys for Michael D. Sullivan and 

Michael D. Sullivan & Associates, Inc. 
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