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IN THE CIRCUIT COURT FOR THE
SEVENTEENTH JUDICIAL CIRCUIT IN AND
FOR BROWARD COUNTY, FLORIDA

COMPLEX LITIGATION UNIT

CASE NO.: 12-034123 (07)

PHILIP J. VON KAHLE, as Conservator of
P&S Associates, General Partnership and

S&P Associates, General Partnership

Plaintiffs,
V.

STEVEN JACOB, et al.,

Defendants.
/

PLAINTIFFS’ EMERGENCY MOTION FOR DECLASSIFICATION OF DEPOSITION
TRANSCRIPT OF DEFENDANT FRANK AVELLINO

Yet again, Defendant Frank Avellino has attempted to prevent Plaintiffs from obtaining
any discovery, by filing a Notice of Serving Designation of Deposition of Frank Avellino
(“Avellino”), and designating the entire deposition transcript of Frank Avellino and all
exhibits to that transcript as confidential, the night before Plaintiffs are scheduled to take the
deposition of Bernard Madoff (“Madoff”).! As such a designation is clearly intended to prevent
Plaintiffs from obtaining relevant information from Madoff, and was made in bad faith, Plaintiffs
have been forced to file this Emergency Motion for Declassification of Deposition Transcript of
Frank Avellino, and respectfully request that the Court declassify Avellino’s deposition transcript
and all exhibits attached to it. In support thereof, Plaintiffs state:

1. On March 7, 2014, the Court entered an Agreed Confidentiality Order (the
“Confidentiality Order”). A true and correct copy of the Confidentiality Order is attached hereto

as Exhibit “A”.

! Avellino has previously filed two Motions for Protective Orders on the eve of his deposition,
causing Plaintiffs to unnecessarily expend attorney’s fees and costs, in what appears to have been

a bad faith attempt to avoid having his deposition taken.
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2. The Confidentiality Order provided in relevant part that:

Parties may, within thirty (30) days after receiving a deposition transcript,
designate pages of the transcript, and exhibits thereto as confidential. Confidential
information within the deposition transcript may be designated by underlining the
portions of the pages that are Confidential and marking such pages with the
following legend: “Confidential- Subject to Protection Pursuant to Court Order.”
If no party timely designates Confidential information in a deposition, then none
of the transcript or its exhibits will be treated as Confidential. If a timely
designation is made, the Confidential portions and exhibits shall be filed under
seal separate from the portions and exhibits not so marked. The party
designating the document or information Confidential bears the burden of
showing that the Confidential designation was proper based upon applicable
law.
Exhibit A at 4-5 (emphasis added).

3. On July 23, 2015, the Court entered an Order Granting Plaintiffs’ Motion for
Leave to Depose Incarcerated, Non-Party Bernard L. Madoff.

4. After entry of the Order, the Parties scheduled the deposition of Madoff on
October 19, 2015.

5. Plaintiffs incurred significant expenses in coordinating the Madoff’s deposition.
Specifically, Plaintiffs’ counsel has spent substantial time coordinating Madoffs deposition with
the Bureau of Prisons, and preparing for it. Plaintiffs have also made non-refundable travel
arrangements.

6. Furthermore, Plaintiffs intend to use excerpts from the transcript of the September
9, 2015 deposition of Frank Avellino (the “Transcript”) to question Madoff.

7. However, on Friday, October 16, 2015 at 4:31pm, Avellino filed a Notice of
Serving Designation of Deposition of Frank Avellino (the “Notice”). A true and correct copy of
the Notice is attached hereto as Exhibit “B”’.

8. Pursuant to the Notice, Avellino designated the entire Transcript, and all exhibits

to it as “Confidential — Subject to Protection Pursuant to Court Order.”
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9. Despite the designation, there is no basis to designate the entire Transcript as
confidential, and it is unlikely that any portion of the Transcript could be confidential either,
because Avellino refused to testify about any personal financial information, or disclose any
information which would otherwise be confidential. For example, Avellino has designated
Plaintiffs’ counsel’s questions about his name as confidential.

10. Further, the exhibits to the Transcript are not confidential, as they are Plaintiffs’
documents. A substantial number of the exhibits are also public records.

11. Moreover, as the Transcript was received by the parties on September 23, 2015,
the timing of the filing of the Notice makes it clear that Avellino is attempting to prevent
Plaintiffs from using the deposition transcript during Madoff’s deposition.

12. Because of the delay in filing the Notice, Plaintiffs have been forced to seek
emergency relief.

13. Otherwise, Plaintiffs will effectively be prevented from deposing Madoff.

14. Further, Avellino has repeatedly engaged in similar conduct. He filed two
Motions for Protective Orders the night before his deposition was to be taken. Avellino has also
engaged in the systematic and intentional destruction of evidence by regularly deleting his e-
mails.

15. Based on the foregoing circumstances, it is clear that the Notice was filed in bad
faith.

16. Therefore, Plaintiffs also request that the Court assess sanctions against Avellino.

WHEREFORE Plaintiffs respectfully request the Court enter an Order (i) Declassifying
the entire Transcript and all exhibits to the Transcript; (i1) Sanctioning Avellino for his bad faith
designation of confidential material;(iii)) Conducting an emergency hearing on the Motion; and

(iv) Granting such further relief as the Court deems just and proper.
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Dated: October 16, 2015
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BERGER SINGERMAN LLP
Attorneys for Plaintiffs

350 East Las Olas Blvd, Suite 1000
Fort Lauderdale, FL. 33301
Telephone: (954) 525-9900

Direct: (954) 712-5138

Facsimile: (954) 523-2872

By: __s/LEONARD K. SAMUELS

Leonard K. Samuels

Florida Bar No. 501610
Isamuels @bergersingerman.com
Steven D. Weber

Florida Bar No. 47543

sweber @bergersingerman.com
Zachary P. Hyman

Florida Bar No. 98581

zhyman @bergersingerman.com

and

MESSANA, P.A.

Attorneys for Plaintiffs

401 East Las Olas Boulevard, Suite 1400
Ft. Lauderdale, FL 33301

Telephone: (954) 712-7400

Facsimile: (954) 712-7401

By: /s/ Thomas M. Messana

Thomas M. Messana, Esq.
Florida Bar No. 991422
tmessana@messana-law.com
Brett D. Lieberman, Esq.
Florida Bar No. 69583
blieberman @messana-law.com
Thomas G. Zeichman, Esq.
Florida Bar No. 99239
tzeichman @messana-law.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 16th day of October, 2015, the foregoing was filed

using the Florida Courts E-Filing Portal, which sent notification to the following parties:

Peter G. Herman, Esq. Thomas M. Messana, Esq.

Tripp Scott Messana, P.A.

110 SE 6 Street 401 East Las Olas Boulevard, Suite 1400
15™ Floor Fort Lauderdale, FL 33301

Fort Lauderdale, FL 33301 Tel.: 954-712-7400

Tel.: 954-525-7500 Fax: 954-712-7401

Fax.: 954-761-8475 tmessana @messana-law.com

pegh @trippscott.com Attorneys for Plaintiffs

Attorneys for Steven Jacob; Steven F. Jacob

CPA & Associates, Inc.

Gary A. Woodfield, Esq. Mark F. Raymond, Esq.

Haile, Shaw & Pfaffenberger, P.A. mraymond @broadandcassel.com
660 U.S. Highway One, Third Floor Jonathan Etra, Esq.

North Palm Beach, FLL 33408 jetra@broadandcassel.com

Tel.: 561-627-8100 Christopher Cavallo, Esq.

Fax.: 561-622-7603 ccavallo@broadandcassel.com
gwoodfiled @haileshaw.com Broad and Cassel

bpetroni @haileshaw.com One Biscayne Boulevard, 21st Floor
eservices @haileshaw.com 2 S. Biscayne Boulevard

Attorneys for Frank Avellino Miami, FL. 33131

Tel.: 305-373-9400
Fax.: 305-373-9443
Attorneys for Michael Bienes

By:  s/Leonard K. Samuels
Leonard K. Samuels
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IN THE CIRCUIT COURT OF THE 17™
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA
CASE NO. 12-034123(07)

P & S ASSOCIATES GENERAL

PARTNERSHIP, etc. et al.,

Plaintiffs,
VS.
MICHAEL D. SULLIVAN, et al.

Defendants.

/

DEFENDANT FRANK AVELLINO’S NOTICE OF SERVING DESIGNATION
OF DEPOSITION OF FRANK AVELLINO

Defendant, Frank Avellino, by and through his undersigned counsel, and pursuant to the March 7,
2014 Agreed Confidentiality Order, hereby identifies the designation of the September 9, 2015 video
deposition of Frank Avellino as follows: Defendant designates the videotape of the deposition, the entire
written deposition transcript, Volumes | and Il, and all exhibits to the deposition transcripts as
“Confidential — Subject to Protection Pursuant to Court Order”.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing is being sent by
electronic service via the Florida Courts E-Filing Portal in compliance with Fla. Admin. Order

No. 13-49 to all parties on the attached service this 16th day of October, 2015.



HAILE, SHAW & PFAFFENBERGER, P.A.
Attorneys for Defendant Frank Avellino

660 U.S. Highway One, Third Floor

North Palm Beach, FL 33408

Phone: (561) 627-8100

Fax: (561) 622-7603
gwoodfield@haileshaw.com
bpetroni@haileshaw.com
syoffee@haileshaw.com

By: /sl Gary A. Woodfield, Esaq.
Gary A. Woodfield, Esq.
Florida Bar No. 563102
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SERVICE LIST

THOMAS M. MESSANA, ESQ.

MESSANA, P.A.

SUITE 1400, 401 EAST LAS OLAS BOULEVARD
FORT LAUDERDALE, FL 33301
tmessana@messana-law.com

Attorneys for P & S Associates General Partnership

LEONARD K. SAMUELS, ESQ.

ETHAN MARK, ESQ.

STEVEN D. WEBER, ESQ.

BERGER SIGNERMAN

350 EAST LAS OLAS BOULEVARD, STE 1000
FORT LAUDERDALE, FL 33301
emark@bergersingerman.com
Isamuels@bergersingerman.com
sweber@bergersingerman.com

Attorneys for Plaintiff

PETER G. HERMAN, ESQ.

TRIPP SCOTT, P.A.

15™ FLOOR

110 SE 6™ STREET

FORT LAUDERDALE, FL 33301
pgh@trippscott.com

Attorneys for Defendants Steven F. Jacob
and Steven F. Jacob CPA & Associates, Inc.

JONATHAN ETRA, ESQ.
MARK F. RAYMOND, ESQ.
SHANE MARTIN, ESQ.
CHRISTOPHER CAVALLO, ESQ.
BROAD AND CASSEL

One Biscayne Tower, 21% Floor
2 South Biscayne Blvd.

Miami, FL 33131
mraymond@broadandcassel.com
ssmith@broadandcassel.com
ccavallo@broadandcassel.com
jetra@broadandcassel.com
msouza@broadandcassel.com
smartin@broadandcassel.com
msanchez@broadandcassel.com
Attorneys for Michael Bienes
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