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IN THE CIRCUIT COURT OF THE 17™
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA
CASE NO. 12-034123(07)
P & S ASSOCIATES GENERAL
PARTNERSHIP, etc. et al.,
Plaintiffs,
VS.
MICHAEL D. SULLIVAN, et al.
Defendants.

/

DEFENDANT AVELLINO’S AMENDED RESPONSE TO PLAINTIFFS’ MOTION FOR
PROTECTIVE ORDER AND AVELLINO’S MOTION TO COMPEL PLAINTIFFS TO
PRODUCE ALL DOCUMENTS RECEIVED FROM MICHAEL SULLIVAN
(Adding Attachment Only)

Defendant Frank Avellino (“Avellino”), files this Amended Response to Plaintiff’s
Motion for Protective Order as to the Deposition of Michael Sullivan and simultaneously moves
this Court for an order compelling Plaintiff, Philip J. Von Kahle, as Conservator of P&S
Associates and of S&P Associates (hereinafter “Partnerships” and, collectively, “Plaintiffs”), to
produce documents, including transcribed answers to questions and any statements (“the
Statement”), taken of Michael Sullivan, and in support therefore states as follows:

I INTRODUCTION

This action centers around the control of the Partnerships and payments made to various
parties including defendant, Avellino. Michael Sullivan, as the general partner of the
Partnerships throughout the relevant time period, is central to the operation and control of the
Partnerships and payments made. Avellino has noticed Sullivan for deposition for October 28,
2015, and requested he produce all Partnership documents as well as documents he provided

Plaintiffs in connection with the settlement agreement he entered into with Plaintiffs. On
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October 13, 2015 Plaintiffs filed a motion for protective order to prevent the production of the
requested documents. By this motion Avellino seeks a court order compelling Plaintiffs to
produce the requested documents to be utilized at Sullivan’s deposition, which will have to be
continued due to Plaintiff’s motion. This is not the first time that Plaintiffs have hidden behind a
claim of work-product to avoid the production of this relevant discovery.

1. On April 29, 2014, Avellino propounded upon Plaintiffs his Second Request for
Production (“the Request™), paragraph 1 of which requested “all settlement agreements or other
documents evidencing the settlement or other resolution Plaintiffs have entered into with any
defendants in this action.”

2. Plaintiffs served a response to the Request on June 3, 2014, and objected to this
particular request as being irrelevant and protected by the work product doctrine and the attorney
client privilege

3. On June 25, 2014, Avellino filed a motion to compel production of the
documents relating to the settlement. On June 25™ and 26", Sullivan and the Plaintiffs, among
other parties, entered into a Confidential Settlement Agreement (“Settlement Agreement”).

4. On September 15, 2014, the Court granted Avellino’s motion to compel in part
and required the production of the Settlement Agreement itself, excluding the dollar amount.
The order did not address the remainder of the documents requested. As of the time of the
hearing, Avellino had obviously not yet obtained the actual Settlement Agreement, and therefore
could not have argued about the need for documents referenced within the agreement.

5. Thereafter, Avellino obtained a copy of the redacted Settlement Agreement,

which provides, in pertinent part, that Sullivan would meet with the Plaintiffs and provide them
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with “any and all documents relevant to [their] questions” and “answers to questions that are
transcribed under oath.” (A copy of the Settlement Agreement is attached hereto as Exhibit “A”).

6. Avellino filed a motion for reconsideration of the September 15" order based
upon the newly acquired information that Sullivan had produced documents to Plaintiffs. In
opposition to that motion, Plaintiffs argued that * [f]irst, Defendant should be required to obtain
the information he seeks through discovery directed at Sullivan;” and [s]econd, this Court should
not permit the Defendant to . . . compel the production of documents which were not in the
Plaintiff’s possession, or in certain cases, in existence at the time of the requests . . . .” The court
denied the motion for Reconsideration.

7. On October 5, 2015, Avellino served a notice of taking Sullivan’s deposition
duces tecum, and requested, inter alia, all documents provided to Plaintiffs’ counsel in
connection with the Settlement Agreement. Unbelievably, after arguing that Avellino should get
the documents from Sullivan, the Plaintiffs filed a motion for protective order to prevent such
production’. Such motion requires Avellino to reschedule Sullivan’s deposition scheduled for
October 28, 2015, pending resolution of these motions.

8. Furthermore, on October 5, 2015, Plaintiffs filed a motion to compel him to turn
over his computer and a motion to strike Avellino’s pleadings, attaching some of the ostensibly
privileged documents to the motion to strike.

1I. SULLIVAN’S BUSINESS DOCUMENTS WERE NOT PREPARED BY
PLAINTIFFS IN ANTICIPATION OF LITIGATION

By definition, documents are only work product if they were prepared in anticipation of
litigation.  Florida Rules of Civil Procedure only require a showing of need to obtain

discoverable documents when those documents were “prepared in anticipation of litigation or for

! Sullivan’s counsel has advised that Sullivan does not have documents responsive to Avellino’s
deposition notice, having provided them all to Plaintiffs without keeping copies.
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trial by or for another party or by or for that party’s representative . . .” Fla. R. Civ. P. 1.280.
The work product doctrine “was never meant to apply to ordinary, routine, business-as-usual
communications,” so . .. “obviously . .. was not intended to protect the general foreseeability of
being sued in the course of business.” Neighborhood Health P'ship, Inc. v. Peter F. Merkle
MD., PA., 8 So.3d 1180, 1185 (Fla. 4th DCA 2009). Without evidence that the documents
were prepared in anticipation of litigation, the motion for protective order must be denied. See
e.g., DeBartolo-Aventura, Inc. v. Hernandez, 638 So. 2d 988, 990, n.2 (Fla. 3d DCA 1994) (even

(339

incident reports are not always work product as the ““privilege only applies to materials obtained
or developed in anticipation of litigation or for trial;’ (citing Charles W. Ehrhardt, Florida
Evidence § 502.9, at 270); [i]f incident reports are compiled for a different purpose, not in
anticipation of litigation, then the work product doctrine by definition does not apply.’”
Therefore, documents created or maintained by Sullivan do not even constitute Plaintiffs’
work product as they were not created by them in anticipation of litigation (in fact, nor were they
created by Sullivan in anticipation of this litigation).>  See e.g. Neighborhood Health., 8 So. 3d
at 1185 (“at a minimum, a claim of work product protection requires that a specific litigation
matter can be reasonably anticipated as a result of an occurrence or circumstance”). Since the
documents did not constitute work product when created, they did not become work product
when turned over to Plaintiffs. E. Air Lines, Inc. v. Gellert, 431 So. 2d 329, 331 (Fla. 3d DCA
1983) (documents which were not prepared in anticipation of litigation “are not documents
which come within the definition of work product; . . . [s]ince these documents are not ab initio

within the work product privilege, no showing to overcome the privilege” is even required.)

(citations omitted). If Sullivan still had the documents, Avellino would be entitled to them. The

2 Since Plaintiffs have never provided a privilege log identifying these documents, Avellino does not know what all
of the documents produced by Sullivan are, but does know that the few which were attached to Plaintiffs” motion to
strike were not privileged.
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Plaintiffs cannot thwart this ability by taking the documents, then claiming “work product™ just
because they obtained them. “Rule 1.280(b)(2) does not completely immunize from discovery
the information contained in the subject statements . . .” Landrum v. Tallahassee Mem'l Reg'l
Med. Ctr., Inc., 525 So. 2d 994, 996 (Fla. 1st DCA 1988).

The documents which are attached to Plaintiffs’ pending motion to strike provide
additional, compelling reason for the production of the documents. Until they wanted to use the
emails in support of a motion to strike, Plaintiffs refused to provide them to Avellino, claiming
that they were privileged.3 One glance at the documents is all that is required to realize that the
argument of privilege had no basis. There is not one document which contains the confidential
mental impressions of Plaintiffs or their counsel or which would constitute work product.
Plaintiffs cannot obtain Sullivan’s documents, thus preventing Avelino from obtaining them,
then claim that they are protected by the work product privilege.

III. EVEN WORK PRODUCT CAN BE OBTAINED WHEN THERE IS A
NEED AND A HARDSHIP

Assuming, arguendo, that the subject documents were transformed into the Plaintiffs’
work product by virtue of their acquisition of same, they would clearly constitute fact, rather
than opinion, work product.4 They must therefore be produced because the two criteria that must
exist to overcome employment of the work product doctrine - a need for the document sought

and an inability to obtain equivalent information without undue hardship — both exist in this case

® Plaintiff also recently produced thousands of documents to Avellino without any indication of their
source.

* Fact work product is traditionally gathered in anticipation of litigation, while opinion work product
consists primarily of the attorney’s mental impressions, conclusions, opinions and theories concerning
litigation. Southern Bell, 632 So.2d at 1384 (Fla. 1994); F.R.Civ.P. 1.280(b)(3). Fact work product is
susceptible to disclosure based on considerations of need and relevance. Acevedo v. Doctors Hospital,
Inc., 68 So0.3d 949, 952-953. Plaintiffs have not attempted to argue that Sullivan’s documents constitute
opinion work product.

A435.001/00369569 v1 5




(See Affidavit of Gary Woodfield attached as Exhibit B). Paradise Pines Health Care
Associates, LLC v. Bruce, 27 So. 3d 83, 83-84 (Fla. 1st DCA 2009); Florida Power Corp. v.
Dunn, 850 So. 2d 655, 656 (Fla. 2d DCA 2003).

The requisite need may be established by a showing of any one of the following: (1) that
the underlying evidence is inaccessible; (2) that the withholding of the documents sought would
“defeat the interest of justice” or (3) that the information is not as readily available to respondent
as it was to petitioner. Travelers Indem. Co. v. Fields, 262 So. 2d 222, 223-24 (Fla. 1st DCA
1972). Only one of these criteria is required to show necessity; all three exist in this case.

The operation of the Partnerships is at the very core of this proceeding. The control of
the Partnerships and Avellino’s relationship with Sullivan is the basis for the allegations against
Avellino. The very existence of documents, regardless of whether they mention Avellino, would
bear upon his control — or lack thereof. Without having the records of the Partnerships, Avellino
cannot show how he was not involved in its management. Furthermore, a threshold issue in this
case is the statute of limitations. The Partnerships’ books and records, which individual partners
had the legal right to review and actually did review, may reflect what information was provided
to them; the Partnerships’ documents may reveal who saw those records and when they saw
them. Emails produced to date are either about Avellino or with Avellino, and also provide
evidence that the documents Plaintiffs obtained are necessary for his informed defense and the
fair adjudication of this matter.

Not only are the documents critical to the merits of the entire case, but they form the
basis of Plaintiffs’ pending motion to strike. Plaintiffs are trying to create the proverbial “shield

versus sword” situation by using a few documents they have chosen while simultaneously
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refusing to produce the rest. Such a use of the doctrine would certainly “defeat the interest of
justice.”

Not only can Avellino not obtain the same documents without undue hardship, but he
cannot get them at all. They are inaccessible from another source. It was such an attempt to
obtain the documents, through a subpoena ducus tecum to Sullivan that resulted in Plaintiffs’
motion for protective order and in the motion sub judice. The audacity of the Plaintiffs, while
already in possession of Sullivan’s documents, to argue to the Court that they should not have to
produce these documents because Avellino should get them from Sullivan, then to object to
Sullivan’s production, is, unfortunately, representative of the entire course of this litigation.
Furthermore, since Sullivan advised the undersigned that he kept no copies of any of the
documents provided to Plaintiffs’ counsel, the only way for Avellino to obtain the documents is
from the Plaintiffs.

In order to determine hardship, the Court is to balance Avellino’s burden in obtaining the
documents elsewhere with the Plaintiffs’ burden in producing them. Paradise Pines, 27 So. 3d
83. The scale of this balancing procedure is tipped totally in favor of the production — the
documents are otherwise impossible for Avellino to obtain yet the Plaintiffs have not even
attempted to argue that they would be burdened by the production — only that they don’t want to
provide them due to an alleged privilege. It was easy for Plaintiffs to access these documents
and find the few they wanted to use for their own benefit; they should access the remainder for
production to Avellino.

Not only do the underlying documents created and maintained by Sullivan and the
Partnerships in the ordinary course of their business constitute fact work product, but so does the

Statement of Sullivan. Since Sullivan was the general partner of the Partnerships, and the person
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who paid the subject monies to Avellino, his knowledge of the facts and circumstances are
clearly relevant. His actions and those of the other defendants are inextricably intertwined
within the operative complaint.

Plaintiffs’ motion for protective order seeks to prevent Sullivan from revealing any
information during his deposition that they consider to be privileged. To the extent that Plaintiffs
take the position that they can prevent Sullivan from testifying for any reason, they would be
magnifying the need for the Statement.’

Even if Sullivan is allowed to answer questions in the deposition regarding the facts in
his Statement, Avellino will not be able to ask all the relevant questions because Sullivan has
provided all the documents in his possession to the Plaintiffs, and Plaintiffs have refused to
provide those documents to Avellino. An analysis of the documents would undoubtedly reveal
pertinent questions that need to be asked. Plaintiffs had the benefit of those documents but have
prevented Avellino from getting them, so Plaintiffs should have to produce the Statement.

Finally, based on Plaintiffs’ recent reliance upon some of Sullivan’s documents which
were previously claimed as work product (i.e. emails), it is clear that Plaintiffs strategically hide
behind the privilege when it benefits them, but then, without any explanation, ambush
Defendants with the same information, through document “dumps,” attachments to motions, or

use at depositions, at their whim. Plaintiffs should at a minimum have to declare now whether or

> To the extent that a Court Order is required to allow Sullivan to answer questions in a deposition,
Avellino is giving notice of intention to ask about the Settlement Agreement, the Statement and all
documents provided by Sullivan to Plaintiffs, and requesting the entry of an order requiring Sullivan to
answer the questions. Clearly, documents and facts did not become privileged because they were
discussed or provided in the course of settlement negotiations. Agan v. Katzman & Korr, P.A., 328 F.
Supp. 2d 1363, 1370 (S.D. Fla. 2004).
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not they reasonably expect or intend to use the Statement at trial, for impeachment or other
purposes. If they do intend to do so, Plaintiffs should be compelled to provide a copy of the
Statement immediately. See Northup v. Acken, 865 So.2d 1267, 1270 (Fla. 2004) (when a party
reasonably expects or intends to utilize an item before the court at trial, for impeachment or
otherwise, it is fully discoverable and is not privileged work product). If they claim they are not
going to use the Statement at trial for any purposes, they should be barred from using it.
Regardless of such use, however, the Statement constitutes fact work product which Avellino
requires and cannot otherwise obtain.

IV. THE WORK PRODUCT ARGUMENT HAS BEEN WAIVED BY
RELIANCE ON DOCUMENTS

As set forth above, Plaintiffs have already produced several emails which they otherwise
contended were privileged, which they obtained in conjunction with their settlement with
Sullivan. Such a purposeful decision to use “privileged” documents constitutes a waiver of any
privilege which did exist. “If [for example] a party-client introduces part of his correspondence
with his attorney, the production of all of the correspondence could be demanded.” Int'l Tel. &
Tel. Corp. v. United Tel. Co. of Florida, 60 FR.D. 177, 185-86 (M.D. Fla. 1973) (internal
citations omitted).

Plaintiffs are attempting to hide behind the privilege argument in order to evade the
obligation which they would otherwise have to produce these documents. Books and records of
an operating business, whether still with the existing business or in a successor such as the
Conservator, are not “work product” just because they are given to the business’ or its
successor’s attomey. Gibson v. Florida Legislative Investigation Comm., 108 So. 2d 729, 746

(Fla. 1958).
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a party ‘may not use the [attorney-client] privilege to prejudice his opponent's

case or to disclose some selected communications for self-serving purposes.” The

privilege may be “implicitly ... waived when defendant asserts a claim that in

fairness requires examination of protected communications.

Lender Processing Services, Inc. v. Arch Ins. Co., 40 Fla. L. Weekly D953 at *10 (Fla.
1st DCA Apr. 22, 2015) (not yet released for publication) (internal citations omitted). Yet that is
exactly what Plaintiffs are attempting to do — they are disclosing selected communications for
purposes of their motion but refusing to relinquish the remaining documents either for purposes
of the motion or for use at trial. Fairness mandates that all of the documents obtained from the
Partnerships and Sullivan be provided to Avellino.

CONCLUSION

The documents of Sullivan and the Partnerships do not constitute Plaintiffs’ attorneys’
mental impressions or work done by Plaintiffs in anticipation of litigation. Avellino has
demonstrated both a need for the documents and the Statement and a hardship (impossibility) in
getting them elsewhere. Plaintiffs’ bad faith is reflected by the fact that they had argued that,
instead of their having to produce the documents, Avellino should get them from Sullivan, then
objected to the exact means of discovery upon which they had earlier insisted. It would be
blatantly unfair for Plaintiffs to continue to trial without revealing these records except for those
few documents they choose to reveal to their own benefit within their own timetable.

WHEREFORE, AVELLINO requests that Plaintiffs’ motion for protective order be
denied and that they be required to provide the Statement, any questions and answers, and all
documents obtained by Sullivan in conjunction with the Settlement Agreement and any meetings
immediately to Avellino. Avellino alternatively requests that, if any documents are permitted to

be withheld from him, that the Plaintiffs be required to immediately provide a privilege log and

to produce the documents in camera.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 22nd day of October, 2015, the foregoing document is
being served on those on the attached service list by electronic service via the Florida Court E-

Filing Portal in compliance with Fla. Admin Order No. 13-49.

HAILE, SHAW & PFAFFENBERGER, P.A.
Attorneys for Defendant Avellino

660 U.S. Highway One, Third Floor

North Palm Beach, FL. 33408

Phone: (561) 627-8100

Fax: (561) 622-7603
gwoodfield@haileshaw.com
bpetroni@haileshaw.com
eservices(@haileshaw.com

By: __/s/ Gary A. Woodfield
Gary A. Woodfield, Esq.
Florida Bar No. 563102
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SERVICE LIST
THOMAS M. MESSANA, ESQ.
MESSANA, P.A.
SUITE 1400, 401 EAST LAS OLAS BOULEVARD
FORT LAUDERDALE, FL 33301
tmessana@messana-law.com
Attorneys for P & S Associates General Partnership

LEONARD K. SAMUELS, ESQ.
ETHAN MARK, ESQ.

STEVEN D. WEBER, ESQ.
BERGER SIGNERMAN

350 EAST LAS OLAS BOULEVARD, STE 1000
FORT LAUDERDALE, FL 33301
emark(@bergersingerman.com
Isamuels@bergersingerman.com
sweber(@bergersingerman.com
DRT@bergersingerman.com
Attorneys for Plaintiff

PETER G. HERMAN, ESQ.

TRIPP SCOTT, P.A.

15™ FLOOR

110 SE 6™ STREET

FORT LAUDERDALE, FL 33301
pgh@trippscott.com

ele@trippscott.com

Attorneys for Defendants Steven F. Jacob
and Steven F. Jacob CPA & Associates, Inc.

JONATHAN ETRA, ESQ.
MARK F. RAYMOND, ESQ.
SHANE MARTIN, ESQ.
CHRISTOPHER CAVALLO, ESQ.
BROAD AND CASSEL

One Biscayne Tower, 21* Floor
2 South Biscayne Blvd.

Miami, FL. 33131
mraymond{@broadandcassel.com
ssmith@broadandcassel.com
ccavallo@broadandcassel.com
jetra@broadandcassel.com
smartin@broadandcassel.com
msanchez(@broadandcassel.com
Attorneys for Michael Bienes
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Gary Woodfield

From: harry winderman <harry4334@hotmail.com>
Sent: Tuesday, October 06, 2015 2:45 PM

To: Gary Woodfield

Subject: RE: Michael Sullivan

Gary

Michael has turned over off of his documents to Lenny Samuel and

therefore does not have those documents in his custody, control or
possession.




