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IN THE CIRCUIT COURT OF THE 17TH
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA
CASE NO. 12-034123(07)
P & S ASSOCIATES GENERAL
PARTNERSHIP, etc. et al.,
Plaintiffs,
vs.
MICHAEL D. SULLIVAN, et al.
Defendants.
/
DEFENDANT MICHAEL BIENES’
RESPONSE IN OPPOSITION TO PLAINTIFFS’
EXPEDITED MOTION TO COMPEL DEFENDANTS
FRANK AVELLINO AND MICHAEL BIENES TO PRODUCE
COMPUTERS FOR INSPECTION AND TO PRODUCE DOCUMENTS
Defendant, Michael Bienes (“Mr. Bienes”), hereby files this Response in Opposition to
Plaintiffs’ Expedited Motion to Compel Defendants to Produce Computers for Inspection and to
Produce Documents (the “Motion”), stating:
INTRODUCTION
Plaintiffs’ Motion must be denied because it improperly seeks the unrestricted turn-over
and carte blanche search of Mr. Bienes’s personal computer1 without even approaching any of
the many rigorous standards to be met to be granted such relief. Turn-over or inspection of a
personal computer (or other electronic device for that matter) is permissible only under very
limited and strictly controlled circumstances. In fact, so rare is this relief granted and upheld in
the Fourth District, it borders on theoretical. Plaintiffs cite and Defendant has located no case in

1

Which could contain protected, privileged, or other confidential information pertaining to other
non-party members of his family.
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which a trial court situated in the Fourth District granted this sort of relief, but was not later
reversed on certiorari review.
A search of another party’s computer might be approved if the requesting party proves
three things:
Destruction of evidence or thwarting of discovery;
Likelihood the relevant information exists on the computer or electronic
device and can be retrieved;
No less intrusive means of obtaining the information.
All three of the foregoing elements are threshold requirements before this Court may
even entertain the thought of ordering a turn-over of Mr. Bienes’s personal computer. None of
them are present here. As such, and as detailed below, the Motion must be denied.
I.

Standard on an Order for Production of a Computer
Requests for turn-over or examination of a personal computer or other device are

permissible “only in limited and strictly controlled circumstances.” See Menke v. Broward
County School Board, 916 So. 2d 8 (2005). If the standards which govern those limited and
strictly controlled circumstances are not met, the Fourth DCA has certiorari jurisdiction to
review a discovery order that requires production of even potentially privileged information.
Strasser v. Yalmamanchi, 669 So. 2d 1142, 1146 (1996). In such a situation, like the one with
which the Court is currently faced, where Plaintiffs request surrender of Mr. Bienes’s personal
computer, “[t]he harm [there] is irreparable because once confidential information is disclosed, it
cannot be ‘taken back,’ and once the wholesale invasion into the defendant’s computer system
has occurred, the damage … may be irreversible.” Id.
Thus, for this Court to enter an order like the one Plaintiffs seek, the burden rests
squarely on Plaintiffs to prove three elements: (i) intentional destruction of relevant evidence; (ii)
2
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a likelihood of retrieving the allegedly deleted information; and (iii) that there are no less
intrusive means of obtaining the information. Menke, 910 So. 2d at 12. Plaintiffs have not and
cannot prove a single one of these elements in this case.2
II.

Plaintiffs have failed to prove destruction of evidence.
The sole argument backing Plaintiffs’ request for an obtrusive and unfettered turn-over of

Mr. Bienes’s personal computer is his deposition testimony where he stated that since acquiring
his first computer in approximately 2007 it has been his common practice to regularly delete his
personal e-mails. In Plaintiffs’ view of discovery and motion practice, that testimony justifies a
turning over of Mr. Bienes’s personal computer because they believe, also mistakenly, that Mr.
Bienes was under a duty to preserve evidence from the time “Madoff was revealed as a fraud to
the world” on December 8, 2008. Neither view has any basis in fact or grounding in the law
governing turn-over of protected, private information, in particular a person’s computer or
mobile device.
First, meeting the argument head on, Mr. Bienes’s testimony about his personal e-mail
maintenance habits is not evidence of any thing or relevant or germane to the Motion. Plaintiffs
have to show actual evidence of destruction, not just unhealthy skepticism piled on top of
unsupported inferences. The only “evidence” Plaintiffs offer to, they believe, suggest that Mr.
Bienes destroyed relevant information are 3 e-mails exchanged between Mr. Bienes’s wife,
Dianne, and Matthew Carone. To make matters worse, one of those 3 e-mails actually predates
even the premature date Plaintiffs suggest Mr. Bienes’s duty to preserve first arose (December 8,
2008). Plaintiffs have presented absolutely no evidence that Mr. Bienes destroyed relevant
evidence or thwarted its discovery. That failure alone justifies denial of their Motion.

2

Menke and Strasser are attached for the Court’s reference as Exhibit A.
3
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Second, Mr. Bienes must first have been under a duty to preserve evidence before he can
be accused (albeit falsely and without any evidence) of having intentionally destroyed it. And
that simply is not the case on our facts under Florida law.3 In Florida, there is no common law
duty to preserve evidence in anticipation of litigation. Royal & Sunalliance v.Lauderdale Marine
Center, 877 So.2d 843, 846 (Fla. 4th DCA 2004). A duty to preserve arises only after a lawsuit
has been filed and pursuant to contract, statute, or a properly served request to preserve. Id. at
845 (holding that the litigant entity leasing marine spaces had no common law duty to preserve
the debris collected from a fire in the marina which partially burned a vessel); see also, Gayer v.
Fine Line Construction & Electric, Inc., 970 So.2d 424, 426 (Fla. 4th DCA 2008).
Plaintiffs are going in the wrong direction down the wrong track. No duty to preserve
attached in this case until Mr. Bienes was served with original process, which the record reflects
occurred at approximately 9:15 in the morning on October 10, 2013. As such, what Mr. Bienes
did or did not do with any information prior to that date or time is irrelevant to Plaintiffs’
Motion, and yet it is only Mr. Bienes’s e-mail maintenance practices concerning his personal emails dating back to some unspecified date in 2007, combined with 3 e-mails between his wife
Dianne, a non-party, and Matthew Carone, another non-party, which receive any attention. See
Exhibit B to Plaintiffs’ Motion, which is comprised of relevant excerpts from Mr. Bienes’s
deposition transcript, and portions of Composite Exhibit E, which contain 3 e-mails between
Dianne Bienes and Matt Carone. Further, and most importantly, Plaintiffs should not be entitled

3

Plaintiffs, mistakenly relying on American Hospitality Management Co. of Minnesota v.
Hettiger, 904 So.2d 547 (Fla. 4th DCA 2005), argue that the duty to preserve evidence arises
when the defendant could reasonably have foreseen the claim. That is not so. What Plaintiffs fail
to advise the Court is that American Hospitality is inapplicable and the standard for which they
offer it is not the controlling standard in the Fourth District when it comes to a duty to preserve.
American Hospitality addresses only the issue of when a spoliation instruction to a jury is
appropriate. It has nothing whatever to do with when a duty to preserve evidence arises.
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to turn-over or inspection of his personal computer in any event, because there is no record
evidence whatsoever that Mr. Bienes even used his personal computer after approximately 2012,
which predates the date upon which any duty to preserve would have attached. See Bienes Dep.
Tr. Vol. II, 91:14-92:9, a copy of which is attached as Exhibit B to Plaintiffs’ Motion.
Because Plaintiffs have failed to come forward with any evidence that Mr. Bienes
destroyed evidence remotely relevant to this case, the Motion must be denied.
III.

Plaintiffs have not proved a likelihood of recovering relevant information.
A.

There is no proof the information sought exists.

With each hurdle Plaintiffs must cross to obtain the relief they seek, their Motion’s
failure becomes more complete. Plaintiffs have offered no evidence to suggest there is a
likelihood that the e-mails and other unspecified information/documents they are seeking exist
on Mr. Bienes’s computer:
Plaintiffs have presented no evidence that Mr. Bienes communicated to Mr. Carone or
anyone else about information relevant to this case since his duty to preserve evidence
arose in October 2013, or ever.
Plaintiffs have presented no evidence that Mr. Bienes even used e-mail as a primary
means of communication, or ever.
Plaintiffs have presented no evidence that Mr. Bienes even had e-mail communications
with any of the parties to this lawsuit on any regular basis, or ever.
Plaintiffs have presented no evidence that any of the e-mails they presumptively alleged
were deleted would have related to this litigation or the issues raised in this lawsuit.
Further compounding this litany of evidentiary failures is the fact that Plaintiffs could
have, yet failed, to make any inquiry into these matters at Mr. Bienes’s deposition. Moreover,
5
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Plaintiffs also have produced no evidence that e-mail communications between Mr. Bienes and
anyone related to this matter ever occurred.
B.

There is no proof the information sought could be recovered.

Plaintiffs fail equally in the second aspect of this hurdle: Plaintiffs have offered no
evidence the e-mails and other unspecified information/documents they seek to obtain could be
recovered:
Plaintiffs have presented no evidence regarding the method by which they intend to seek
“recovery” of this “information” and whether there is any reason to believe they should
be successful in “recovering” this “information.”
Plaintiffs have presented no evidence in the record as to what operating system Mr.
Bienes uses or how they intend to navigate through it in a way that would protect his
confidential, private, or privileged information.
Plaintiffs have presented no evidence was to who they intend will serve as their “expert”
or computer information technician.
Plaintiffs have presented no evidence regarding the qualifications of or the manner in
which the expert or technician would attempt to recover the e-mails and other unspecified
information/documents.
In sum, there is no record evidence that Mr. Bienes ever possessed evidence relevant to
this case, and Plaintiffs have been unable over the near 36 month course of this litigation to
create one. Moreover, there is no evidence any such information could be recovered, assuming it
existed in the first place. With this glaring lack of evidence that anything relevant could be
recovered even if a search or turn-over of Mr. Bienes’s computer were allowed, the relief
Plaintiffs seek cannot be granted. Accordingly, the Motion must be denied.
6

BROAD and CASSEL
One Biscayne Tower, 21st Floor 2 South Biscayne Blvd. Miami, Florida 33131-1811 305.373.9400
4842-4995-5369.2

IV.

There are less intrusive means to obtain the information, if any, Plaintiffs seek.
Plaintiffs do no better to surmount their third hurdle—showing no less intrusive means of

obtaining the information they seek—than they have done with the first two. Again, Plaintiffs are
asking this Court to compel Mr. Bienes to produce his entire computer so that an intrusive search
of all the data that exists can be conducted, including privileged communications, and other
personal and confidential information. Such an intrusive search is not permitted. See, Menke, 916
So.2d at 10-11.4 The fact that Plaintiffs say they only seek to have an “independent referee”
search

Mr.

Bienes’s

entire

computer

to

locate

e-mails

and

other

unspecified

documents/information does them no good and brings them no closer toward meeting their third
and final evidentiary hurdle. Simply put, Plaintiffs again provide no evidence to give the Court
or Mr. Bienes comfort they are seeking the least intrusive means possible to obtain the
information they seek.5
Indeed, quite the opposite is true—they seek to be as intrusive as possible. And Plaintiffs
undermine their own argument on this point by having themselves showed that there are indeed
less intrusive methods to obtain information. Plaintiffs, for instance, have obtained e-mails
between Mrs. Bienes and Mr. Carone. If there were any e-mails between Mr. Bienes and any of
the partners of the Plaintiff Partnerships, Plaintiffs could certainly obtain those e-mails from their
own clients. Assuming only for the sake of argument there were e-mails between Mr. Bienes and

4

The court in Menke compares such a broad request to a party being asked to produce its
business or personal filing cabinets for inspection by its adversary to see if they contain any
information useful to the litigation. Id. at 10.
5

The Fourth DCA has been unequivocal on this point: only if there is a factual finding that there
is no less intrusive manner to obtain the information, may there be an order permitting a
computer search, but even then “the parameters of time and scope” and “sufficient access
restrictions” must be in place. Strasser, 669 So. 2d at 1145. These issues go veritably
unaddressed by Plaintiffs.
7
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other parties related to this litigation, Plaintiffs could seek those e-mails, if they exist, from the
other specific parties. The bottom line, again, is this: Plaintiffs have provided no evidence that
Mr. Bienes communicated with any other party by e-mail, and particularly not with regard to any
information, subject, or topic relevant to this case.
Beyond their own conduct, however, Plaintiffs make it difficult for Mr. Bienes or his
counsel to fully address the issue of whether there are less intrusive methods to obtain the “other
information and documents” Plaintiffs are seeking because they never specify what the “other
information and documents” are. There is no evidence in the first instance that there are any
“other” documents or information relevant to this litigation on Mr. Bienes’s computer. Merely
because Mr. Bienes deleted e-mails on his computer as common practice, does not mean there is
likely to be other relevant information still on it that has not been produced. And even if it were,
that cannot legally require the drastically disfavored remedy of ordering a surrender and turnover of a personal computer. Worse still, Plaintiffs have provided no evidence that Mr. Bienes
maintained or stored any other documents or information on his computer which would be
relevant to this litigation, and it raises an earlier point that merits repeating: this is a subject that
Plaintiffs could have explored at Mr. Bienes’s deposition, but they did not. Accordingly,
Plaintiffs have yet again failed to prove that it is likely the e-mails and other unspecified
documents or information they seek exists on Mr. Bienes’s computer or that it could be
recovered.
Plaintiffs’ request to have Mr. Bienes’s entire computer searched for other unspecified
information and documents is a clear violation of both Mr. Bienes constitutional privacy rights.
More obviously still, in addition to the violation of his constitutional privacy rights, Mr. Bienes
communicates with his legal counsel for this litigation through e-mail. The Fourth DCA has been
8
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unequivocal that applicable privileges under Rule 1.280(b)(5), Florida Rules of Civil Procedure,
and a party’s privacy and even Fifth Amendment Rights must be protected in such a situation.
Menke, 916 So. 2d at 11-12.
V.

Plaintiffs should not be permitted to obtain Mr. Bienes’s e-mails “directly.”
For the reasons stated above, Mr. Bienes should not be compelled to provide consent that

Plaintiffs obtain his e-mails from AOL or any other e-mail server for that matter. Plaintiffs have
failed to show a legal basis for this relief, and any such e-mails would necessarily contain
personal and confidential e-mails, potentially including privileged communications with his
counsel.
CONCLUSION
For the reasons detailed above, the Motion must be denied.
Respectfully submitted,
/s/ Shane P. Martin
Mark F. Raymond (373397)
mraymond@broadandcassel.com
ssmith@broadandcassel.com
Jonathan Etra (686905)
jetra@broadandcassel.com
msoza@broadandcassel.com
Shane P. Martin (056306)
smartin@broadandcassel.com
msanchez@broadandcassel.com
BROAD AND CASSEL
One Biscayne Tower, 21st Floor
2 South Biscayne Boulevard
Miami, Florida 33131
Telephone: 305.373.9400
Facsimile: 305.373.9443
Counsel for Defendant, Michael Bienes
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on October 23, 2015, the foregoing document was served
via E-mail to: (i) Thomas E. Messana, Esq., Thomas Zeichman, Esq., Messana, P.A., 401 East
Las Olas Boulevard, Suite 1400, Ft. Lauderdale, FL 33301 (tmessana@messana-law.com,
tzeichman@messana-law.com) (Counsel for Plaintiffs); (ii) Leonard K. Samuels, Esq., Etan
Mark, Esq., Steven D. Weber, Esq., Zachary P. Hyman, Esq., Berger Singerman LLP, 350 East
Las
Olas
Boulevard,
Suite
1000,
Fort
Lauderdale,
FL
33301
(lsamuels@bergersingerman.com,emark@bergersingerman.com, sweber@bergersingerman.com,
zhyman@bergersingerman.com) (Counsel for Plaintiff Margaret Smith); (iii) Peter G. Herman,
Esq., Tripp Scott, 110 S.E. 6th Street, 15th Floor, Ft. Lauderdale, FL 33301 (pgh@trippscott.com)
(Counsel for Steven Jacob and Steven F. Jacob CPA and Associates); (iv) Paul V. DeBianchi,
Esq., Paul V. DeBianchi, P.A., 111 S.E. 12th Street, Ft. Lauderdale, FL 33316
(Debianchi236@bellsouth.net); (v) Gary A. Woodfield, Esq., Haile, Shaw & Pfaffenberger, P.A.,
660 U.S. Highway One, Third Floor, North Palm Beach, FL 33408
(gwoodfield@haileshaw.com, bpetroni@haileshaw.com, eservice@haileshaw.com) (Counsel for
Defendant Frank Avellino); (vi) Harry Winderman, Esq., One Boca Place, 2255 Glades Road,
Boca Raton, FL 33431 (harry4334@hotmail.com); (vii) Matthew Triggs, Esq., Andrew
Thomson, Esq. Proskauer Rose LLP, 2255 Glades Road, Suite 421 Atrium, Boca Raton, FL
33431 (mtriggs@proskauer.com, athomson@proskauer.com, florida.litigation@proskauer.com);
and (viii) Robert J. Hunt, Esq., Debra D. Klingsberg. Esq., Hunt & Gross, P.A., 185 Spanish
River Boulevard, Suite 220, Boca Raton, FL 33431 (bobhunt@huntgross.com,
dklinsgberger@huntgross.com, eService@huntgross.com, Sharon@huntgross.com).
/s/ Shane P. Martin
Shane P. Martin
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