
IN THE CIRCUIT COURT FOR THE 

SEVENTEENTH JUDICIAL CIRCUIT IN AND 

FOR BROWARD COUNTY, FLORIDA 

 

COMPLEX LITIGATION UNIT 

 

PHILIP J. VON KAHLE, as Conservator of      CASE NO.: 12-034123 (07) 

P&S Associates, General Partnership and    

S&P Associates, General Partnership 

        

  Plaintiffs, 

v. 

 

MICHAEL D. SULLIVAN, et al., 

 

  Defendants. 

_____________________________________/ 

 

PLAINTIFFS’ REPLY IN SUPPORT OF: 

 

PLAINTIFFS’ MOTION TO REOPEN AND EXTEND DISCOVERY FOR THE LIMITED 

PURPOSE TO DEPOSE INCARCERATED, NON-PARTY, ANNETTE BONGIORNO 

 

AND 

 

MOTION FOR LEAVE TO 

DEPOSE INCARCERATED, NON-PARTY, ANNETTE BONGIORNO 

 

P&S Associates, General Partnership (“P&S”), S&P Associates, General Partnership 

(“S&P) (S&P and P&S are collectively the “Partnerships”), and Philip J. Von Kahle, as Conservator 

for P&S and S&P (the “Conservator”, and together with the “Partnerships”, the “Plaintiffs”), 

pursuant to Fla. R. Civ. P. 1.310, hereby file this reply in support of its motion to reopen and extend 

discovery for the limited purpose of deposing incarcerated, non-party Annette Bongiorno and 

motion for leave  to depose incarcerated, non-party Annette Bongiorno (the “Motion”), and in 

support state:  

1. On September 16, 2016, Plaintiffs filed their Motion to depose Annette Bongiorno 

(“Bongiorno”), an incarcerated person located in Sumterville, FL.    

2. As set forth in the Motion, Bongiorno’s deposition is necessary because it is believed 
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she has knowledge directly related to Plaintiffs’ investment in BLMIS and Plaintiffs’ claims against 

Avellino and Bienes (the “Defendants”). 

3. On October 18, 2016, the Defendants filed a response to the Motion which contends, 

essentially, that Bongiorno does not have any knowledge of the Plaintiffs or the Defendants 

involvement with the Partnerships’ investment.  Response at p. 2-3.  Defendants attach an unsworn 

email from Bongiorno’s lawyer as support, which only reveals that Bongiorno may not be able to 

recall issues relating to the Partnerships. However, there is documentary evidence establishing that 

the Partnerships communicated with Madoff through Bongiorno and her recollection can be 

refreshed. 

4. The unverified contentions in the Response conflict with, among other things, 

documentary evidence and sworn testimony which reflect the need to depose Ms. Bongiorno 

5. For example, attached hereto as Exhibit “A” is correspondence from the 

Partnerships directed to Bongiorno.  This document reflects that Bongiorno was involved in the 

transactions between the Plaintiffs and Madoff.  These transactions were encouraged by the 

Defendants as addressed in the Fifth Amended Complaint (“FAC”). 

6. Further, Frank Dipascali (“Dipascali”)
 
testified a during Bongiorno’s criminal trial 

that following the S.E.C. injunction against the Defendants, Bongiorno was involved in the process 

of bringing back the Defendants’ clients, such as the Partnerships’ former manager Michael D. 

Sullivan (“Sullivan”), to Madoff.
1
 Specifically, the Dipascali testified as follows: 

Q. Again, who were the people that were speaking to these A&B clients that were coming 

back in? 

A. Bernie, myself, Jodi, Annette [Bongiorno], members of Annette’s staff. 

Q. These people were asking you questions about the trading that was going to occur at 

Madoff Securities? 

A. Yes.  

Q. Did you lie to these folks? 

A. Yes. 

                                                             
1 Attached hereto as Exhibit “B” is an excerpt from the Dipascali Testimony. 
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Dipascali Testimony at 34:3-10. 

7. Additionally, Dipascali testified that certain clients, such as the Defendants, received 

special benefits, in the form of commissions, for bringing clients.  Dipascali Testimony at p. 34.  

Further, Dipascali testified that Frank Avellino coordinated with Madoff to set up a system to 

reward Defendants’ middlemen: 

Q. As part of these people coming back in, did folks like we see here bring in additional 

customers to Madoff Securities. 

 

A. These entities were clients of A&B.  A&B, being closed down by the SEC, had no vehicle 

to pay them any longer.  The purpose of this was illustrated to me and explained to me that 

since Frank can't pay these guys anymore for the money they originally brought in to A&B 

and now those very same clients are going to be transferred, if you will, to Madoff, if you 

will, and have direct accounts, the only vehicle that Frank and therefore now Bernie 

would have to pay these managers of other people's money would be to shtup their 

personal accounts with extra P&L. 
 

Q. Just so the record is clear, when you say Frank, were you referring to Frank Avellino? 

 A.  I was. 

 

Dipascali Testimony at 34:11-25. 

8. The Dipascali Testimony regarding Avellino’s use of front men is consistent with the 

allegations in the Plaintiffs’ FAC that “Avellino and Bienes facilitated the creation of a network of 

‘front men’ feeder fund partnerships and charitable foundations throughout the United States to 

invest in BLMIS.” FAC at p. 4 ¶20.  

9. Therefore, the Dipascali Testimony reflects that: (i) Avellino, as an agent for 

Defendants, utilized Madoff, Dipascali, and Bongiorno to bring in Defendants customers after the 

S.E.C. injunction, such as Sullivan; and (ii) Avellino used front men to bring in customers for 

Madoff.  The Dipascali Testimony, together with other evidence, was used to convict Madoff 

employees during their criminal trial. 

10. Accordingly, the documents and Dipascali Testimony establishes that the deposition 

of Bongiorno is reasonably calculated to lead to the discovery of admissible evidence because 
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Bongiorno was part of the team which recruited Defendants former customers, such as Sullivan, 

back into Madoff.  Further, Bongiorno’s testimony will advance prosecution of the case because it 

relates to allegations raised in the FAC and whether Avellino and Bienes were entitled to receive 

the kickbacks at issue. 

11. Further, Defendants will not be prejudiced by having to take a single deposition, 

from a prison in north Florida, and they have not presented any evidence to support any claims that 

it would be unduly burdensome to do so. Moreover, trial is not scheduled to occur until March, 

2017.  

12. Accordingly, Plaintiffs respectfully request this Court grant them leave take the 

deposition of Bongiorno.    

WHEREFORE Plaintiffs respectfully request the entry of an Order: (i) reopening discovery 

for the limited purpose of allowing the deposition of Annette Bongiorno; (ii) granting Plaintiffs 

leave to take the deposition of Annette Bongiorno; (iii) for such other and further relief as this Court 

deems just and proper.  

Dated:  October 24, 2016.   By: /s/ Leonard K. Samuels  

Leonard K. Samuels 

Florida Bar No. 501610 

Steven D. Weber 

Florida Bar No. 47543 

Zachary P. Hyman 

Florida Bar No. 98581 

Attorneys for Plaintiffs 

BERGER SINGERMAN LLP 

350 East Las Olas Boulevard, Suite 1000 

Fort Lauderdale, Florida  33301 

Telephone: (954) 525-9900 

Fax:  (954) 523-2872 

lsamuels@bergersingerman.com 

sweber@bergersingerman.com 

zhyman@bergersingerman.com 

 

and 

 

      By:  /s/ Thomas M. Messana     
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       Thomas M. Messana, Esq. 

       Florida Bar No. 991422 

     Thomas G. Zeichman, Esq. 

     Florida Bar No. 99239 

Attorneys for Plaintiffs 

MESSANA, P.A. 

401 East Las Olas Boulevard, Suite 1400 

       Ft. Lauderdale, FL 33301 

       Telephone: (954) 712-7400 

       Facsimile: (954) 712-7401 

       Email: tmessana@messana-law.com 

      

 

 

 

 

 

 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this October 24, 2016, the foregoing was filed using the 

Florida Courts E-Filing Portal, which sent notification to the following parties: 

Peter G. Herman, Esq. 

The Herman Law Group, P.A. 

1401 E. Broward Blvd., Ste 206 

Fort Lauderdale, FL 33301 

Tel.: 954-762-2555 

Fax.: 954-762-2554 

pgh@trippscott.com  

Attorneys for Steven Jacob; Steven F. Jacob 

CPA & Associates, Inc. 

 

Thomas M. Messana, Esq. 

Messana, P.A.  

401 East Las Olas Boulevard, Suite 1400 

Fort Lauderdale, FL 33301 

Tel.: 954-712-7400 

Fax:  954-712-7401 

tmessana@messana-law.com  

Attorneys for Plaintiffs 

 

Gary A. Woodfield, Esq. 

Haile, Shaw & Pfaffenberger, P.A. 

660 U.S. Highway One, Third Floor 

North Palm Beach, FL  33408 

Tel.: 561-627-8100 

Fax.: 561-622-7603 

gwoodfiled@haileshaw.com  

bpetroni@haileshaw.com  

eservices@haileshaw.com 

Attorneys for Frank Avellino and Michael 

Bienes 

 

 

By: s/Leonard K. Samuels   

Leonard K. Samuels 

mailto:pgh@trippscott.com
mailto:tmessana@messana-law.com
mailto:gwoodfiled@haileshaw.com
mailto:bpetroni@haileshaw.com
mailto:eservices@haileshaw.com
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Exhibit “A” 
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Exhibit “B” 






































