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IN THE CIRCUIT COURT OF THE 17th
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA
CASE NO. 12-034123 (07)
P & S ASSOCIATES GENERAL
PARTNERSHIP, etc. et al.,
Plaintiffs,
vs.
STEVEN JACOB, et al.
Defendants.
/
RENEWED EXPEDITED1 MOTION TO COMPEL DEFENDANTS
FRANK AVELLINO AND MICHAEL BIENES TO PRODUCE
COMPUTERS FOR INSPECTION AND TO PRODUCE DOCUMENTS
Plaintiffs filed their initial Expedited Motion to Compel Defendants Frank Avellino and
Michael Bienes to Produce Computers and to Produce Documents (“Motion to Compel”) to
prevent Defendants Avellino and Bienes (“Defendants”) from further deleting their e-mails and
to require Defendants to produce their computers for inspection by a forensic expert in the hope
of recovering the deleted e-mails and any other documents that are relevant to this action.
Defendants’ “memos” making representations and producing e-mails and other documents in
response to this Court’s November 16, 2015 Order (the “Deleted E-mails Order”) demonstrate
why this Court should immediately appoint a forensic expert – instead of relying on Defendants’
lawyers – to examine Defendants’ computers and e-mail accounts and determine whether any
relevant documents exist:

1

Plaintiffs request that the Court consider this Motion on an expedited basis to allow Plaintiffs
time to receive relevant evidence prior to the upcoming trial in this action.
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1.

On October 5, 2015, Plaintiffs filed the Motion to Compel and a separate motion

for spoliation because Defendants testified that they delete their e-mails approximately every
three days (and often daily) and have done so continuously (Exhibit A at 17:22-18:20; 100:25101:22; Exhibit B at 90:16-91:6) during the pendency of this litigation.
2.

During the October 26 hearing on the Motion to Compel, Defendant Bienes’

counsel admitted to the deletion of e-mails and Defendant Avellino’s lawyer conceded that not
all documents may have been produced:
THE COURT: Let me stop you again. I apologize for
interrupting, but I have to try to get these things out. I am like
Columbo sometimes, get these things out of my brain or they stick
there. Are you saying that he deleted every e-mail business or
personal within whatever timeframe he was doing as soon as he
read it whatever?
MR. ETRA: That's his testimony, and yes.
* * *
MR. WOODFIELD: If your Honor wishes, give me an
opportunity and I will confirm that. I need to go physically look at
his computer. I always thought when I communicated with him on
discovery that he understood what he was doing on the computer. I
now realize he hasn’t.
See October 26, 2015 Transcript attached hereto as Exhibit C, at 22:2-11; 39:10-15.
3.

Following the October 26 hearing, the Court entered the Deleted E-mails Order

which required Defendants, no later than November 16, 2015, to search the folders of their email accounts and produce e-mails that they should have produced or identified on a privilege
log in response to Plaintiffs’ discovery requests, as well as a timeline stating the period of time
for which e-mails exist in the folders of Defendants’ e-mail accounts, and the court otherwise
deferred ruling on the Motion to Compel. Exhibit D. Bienes was additionally required to
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execute written authorization to his e-mail service provider to release any e-mails he sent or
received from his e-mail address during the years 2008 and 2009. Id.
4.

On November 16, Plaintiffs received a “memo” from Avellino and a “memo”

from Bienes regarding their productions and privilege logs in response to the Deleted E-mails
Order. See Exhibit E; Exhibit F. Both memos and productions call into question Defendants’
compliance with the Deleted E-mails Order and demonstrate that additional relevant e-mails
exist.
A.

DEFENDANT AVELLINO’S “MEMO”

5.

Avellino states in his “memo” that an inspection of Avellino’s laptop computer

“revealed that substantive emails have not been deleted from the Computer” and that the “only
emails that have been deleted are spam and solicitation emails from vendors.” Exhibit D.
Defendant Avellino does not state how he made that determination, and Plaintiffs question how
he could make such a sweeping declaration given that Avellino’s production of e-mails
(Composite Exhibit G) does not include a sample of e-mails that he received from Michael
Sullivan – the former Managing General Partner of the Partnerships – that are relevant to this
action (Composite H).

This memo and production also contradicts his deposition testimony

that he has been deleting e-mails.
6.

Avellino’s statement that Avellino’s laptop “contains emails in the ‘old mail’

folder from July 9, 2010 to the present; the ‘sent’ emails on the Computer exist from December
2, 2009 to the present” is equally confounding. It is unclear whether those folders exist, for
example, on a folder on his computer’s desktop, in an e-mail program such as Microsoft
Outlook, or through a web-based e-mail service – all of which and more should have been

3
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searched for relevant documents in response to the Deleted E-mails Order and every other
discovery request since this action was commenced.
7.

Avellino’s counsel is not qualified to assess what e-mails have been deleted from

the Computer – or any other source – or identify what folders of e-mails exist, and the Court
should immediately appoint a forensic expert to make an independent determination as to the
existence of any e-mails on Avellino’s computers and in Avellino’s e-mail account.
8.

Further signifying the need for an independent expert is that Avellino produced

modified e-mails to Plaintiffs. Some of the e-mails produced by Avellino were put together on a
single piece of paper and it is unclear whether Plaintiffs received the entire e-mail (Composite
Exhibit I). Other e-mails produced by Avellino contain attachments that were not produced
(Composite Exhibit J). Avellino’s modification of e-mails and failure to produce attachments is
a blatant attempt to avoid his discovery obligations. Only through a forensic expert who has
access to Avellino’s computers and his e-mail account can this Court and Plaintiffs know
whether all relevant e-mails have been produced in their entirety.
9.

It is clear that Plaintiffs still do not have all the relevant documents that may exist

as Avellino asserted a host of meritless objections in response to Plaintiffs’ Fifth Request for
Production of Documents on the same day he produced his memo on November 16. Those
objections are: (1) there could be voluminous documents (which is not a valid or recognized
objection); (ii) the time frame for discovery is too long (the Court has, on numerous occasions
overruled that objection); (iii) the production of documents is overly burdensome (without
specifying how producing documents burdens Avellino (Topp Telecom, Inc. v. Atkins, 763 So. 2d
1197, 1199 (Fla. 4th DCA 2000) (noting that objections to discovery based on it being overly
burdensome must be supported by some evidence)); and (iv) that the terms “evidence” or
4
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“pertaining to” are somehow incomprehensible. Avellino has thus deleted e-mails, asserted
meritless privileges, and asserted obstructionist objections all while Defendants are attempting to
compel Plaintiffs to file a response to a Motion for Summary Judgment.
10.

If that was not enough, Avellino’s November 16 memo states that “[p]ursuant to

the Court’s directive all emails are now being saved.” Exhibit D (emphasis added). This Court
should require Avellino to state exactly when he began preserving all his e-mails.
B.

DEFENDANT BIENES’ “MEMO”

11.

Bienes’ “memo” is even more troubling.

Bienes produced two e-mails in

response to the Deleted E-mails Order: one e-mail from December 11, 2011 and one e-mail from
November 11, 2011, that appear to have been printed on November 16, 2015. Composite
Exhibit K. The Deleted E-mails Order required Bienes to “produce to Plaintiffs a timeline
stating the period of time for which e-mails exist in those folders” of Bienes’ e-mail account and
the “memo” does not even identify those 2011 e-mails as being in Bienes’ e-mail account.
Exhibit F. Instead, the “memo” identifies e-mails from November 10, 2015; October 26, 2015;
October 28, 2015; November 12, 2015; October 15, 2014; January 8, 2015; and July 1, 2015. Id.
Where did the 2011 e-mails come from? The existence of the 2011 e-mails calls into question
the entirety of Bienes’ memo and also directly contradicts Bienes’ testimony that he has a
practice of deleting all his e-mails, which his counsel affirmed to this Court.
12.

Bienes’ memo also fails to identify that he searched all folders of e-mails

accessible to Bienes, as required by the Deleted E-mails Order. The memo states that “the
contents of his AOL e-mail account is as follows” and then identifies a “spam folder”, a “saved
mail folder”, a “notes folder”. Exhbit F. It is unclear whether these folders existed on a webbased e-mail page, on folders on Bienes’ computer’s desktop, or on his iPad – which all should
5
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have been searched for responsive e-mails and documents. E-mails produced by Avellino reveal
that Bienes uses his iPad to send and receive e-mails. Exhibit L. There is no indication in
Bienes’ memo that any search of iPad was performed for e-mails. He certainly has not produced
any such e-mails.
13.

Further, even though the “memo” identifies folders that were the “contents of his

AOL e-mail account”, Bienes’ memo only states “Responsive documents located on Bienes’s
lap top are being produced to Plaintiffs . . .” Exhibit F. (emphasis added). The memo does not
state that documents are being produced from any of the above sources or any other sources of
Bienes’ e-mails. The “memo” also does not state what the documents that are being produced
are responsive to.
14.

Bienes’ counsel is not qualified to assess what e-mails exist in Bienes’ e-mail

account, in Bienes’ computer, or any other source that contains Bienes’ e-mails. The Court
should appoint a forensic expert to make an independent determination and recover any e-mails
that are on Bienes’, on his iPad, in his e-mail account, or any other source. A forensic expert is
the only practical way to determine whether all relevant documents have been produced – as they
should have been months ago in response to Plaintiffs’ requests for production. When asked
why e-mails would not be discoverable by a forensic examination, Bienes’ lawyer stated that the
parties need an evidentiary record that such e-mails exist:
THE COURT: Okay. So how would the
deleted e-mails that might relate to the
partnerships not be discoverable under a
forensic examination?
MR. ETRA: Because we are hypothesizing
about a fact that's not in evidence on a matter
where we need an evidentiary record where we
are hypothesizing that there were relevant
e-mails that were sent to him.
6
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Exhibit C at 22:12-20.
The record the parties are currently operating off of is Defendants’ testimony that they
deleted e-mails and now Defendants’ counsels’ representations that cannot stand up to close
scrutiny.
15.

Further obscuring whether all documents and e-mails have been produced,

Bienes, like Avellino asserted a host of objections in response to Plaintiffs’ Fifth Request for
Production, and a response that makes it unclear whether he has produced all responsive
documents or only some documents.
16.

Finally, Bienes’ memo leaves it equally unclear when he was told to preserve his

e-mails and computer. The November 16 memo states that “Per the Court’s recently entered
Order, Bienes has been instructed to preserve all messages sent to or from his e-mail account on
a going-forward basis.” Exhibit F (emphasis added). The Court should require Bienes to
identify when he was instructed to preserve all e-mails and all other documents.
C.

A FORENSIC EXPERT SHOULD BE ALLOWED TO EXAMINE THE
COMPUTERS AND DEFENDANTS’ E-MAIL ACCOUNTS

17.

Plaintiffs’ Motion to Compel stated that “[L]imited and strictly controlled

inspections of information stored on electronic devices may be permitted.” Antico v. Sindt
Trucking, Inc., 148 So. 3d 163, 166 (Fla. 1st DCA 2014) (citing Menke v. Broward Cnty School
Bd, 916 So.2d 8, 11 (Fla. 4th DCA 2005) (“[Rule 1.350 is] broad enough to encompass requests
to examine [electronic information storage devices] but only in limited and strictly controlled
circumstances”). Such inspections should be allowed where: 1) “there was evidence of
destruction of evidence or thwarting of discovery”; (2) “the device likely contained the requested
information”; and (3) “no less intrusive means existed to obtain the requested information.” Id. at

7
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166. (citing Holland v. Barfield, 35 So. 3d 953, 955 (Fla. 5th DCA 2010); Menke, 916 So. 2d at
12).
18.

As set forth in the Motion to Compel and above, all the factors in favor of

allowing inspection of the Defendants’ computers, their e-mail accounts, and now Bienes’ iPad
are present. During the October 26, 2015 hearing, Bienes admitted that his concerns about
privacy and privileged information would be precluded if this Court allowed Bienes’ counsel to
review any documents first:
THE COURT: And why, if I directed your client to sign a
consent to get those e-mails and let you view them first, is that any
kind of invasion?
MR. ETRA: If you let me view them first, I acknowledge
it’s probably not an invasion and I would be able to produce only
what’s relevant. Because in their relief they say it goes to a referee.
And we with hold privileged information. They get everything else
about his life.
Exhibit C at 26:12-22.
An independent forensic expert should be allowed to examine Defendants’ repositories of
e-mails, that expert should produce any documents recovered to Defendants’ counsel for review
and inspection, and only then, should they be produced to Plaintiffs, with the ability for
Plaintiffs’ to challenge any documents withheld. In such a situation, it cannot be seriously
argued that Defendants would be prejudiced by such a review and this Court would finally
hopefully receive a proper evidentiary record instead of Defendants’ faulty representations.
In good faith, Plaintiffs conferred with Defendant Bienes on November 20, 2015 in an
effort to secure the information and material sought by this motion without court action.
Defendant Bienes and Plaintiffs were unable to reach an agreement. During the meet and confer,
Defendant Bienes confirmed that, aside from Bienes’ laptop, he has not searched Bienes’ iPad or
8
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other electronic devices for all responsive documents. Plaintiffs have attempted to confer with
Defendant Avellino but he has not responded to Plaintiffs’ requests for a meet and confer.
WHEREFORE Plaintiffs respectfully request the Court enter an Order: (i) compelling
Defendants to produce the Computers referenced in the Motion to Compel; authorization to
access Defendants’ e-mail accounts (including usernames and passwords); Bienes’ iPad; and
other electronic devices by which they access their e-mails to an independent referee for
inspection and production to Plaintiffs of all non-privileged relevant evidence and issue a report
as to what documents and e-mails have been deleted or exist, at cost to the Defendants; (ii)
ordering Defendants to allow an independent referee, at cost to Defendants, to access their e-mail
accounts and produce any non-privileged e-mails to Plaintiffs; (iii) allowing Plaintiffs to
supplement their Motion to Strike Pleadings, and in the Alternative Motion for Adverse
Inference; (iv) requiring Defendants to attend depositions and be questioned based on any
additional documents and e-mails produced prior to any hearing on Defendants’ Motion for
Summary Judgment; and (v) granting such further relief the Court deems just and proper.

Dated: November 20, 2015

BERGER SINGERMAN LLP
Attorneys for Plaintiffs
350 East Las Olas Blvd, Suite 1000
Fort Lauderdale, FL 33301
Telephone: (954) 525-9900
Direct: (954) 712-5138
Facsimile: (954) 523-2872
By:

9
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s/ LEONARD K. SAMUELS
Leonard K. Samuels
Florida Bar No. 501610
lsamuels@bergersingerman.com
Steven D. Weber
Florida Bar No. 47543
sweber@bergersingerman.com
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Zachary P. Hyman
Florida Bar No. 98581
zhyman@bergersingerman.com

and
MESSANA, P.A.
Attorneys for Plaintiffs
401 East Las Olas Boulevard, Suite 1400
Ft. Lauderdale, FL 33301
Telephone: (954) 712-7400
Facsimile: (954) 712-7401
By: /s/ Thomas M. Messana
Thomas M. Messana, Esq.
Florida Bar No. 991422
tmessana@messana-law.com
Brett D. Lieberman, Esq.
Florida Bar No. 69583
blieberman@messana-law.com
Thomas G. Zeichman, Esq.
Florida Bar No. 99239
tzeichman@messana-law.com
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on November 20, 2015, a copy of the foregoing was filed
with the Clerk of the Court via the E-filing Portal, and served via Electronic Mail by the E-filing
Portal upon:
Peter G. Herman, Esq.
Tripp Scott
110 SE 6th Street
15th Floor
Fort Lauderdale, FL 33301
Tel.: 954-525-7500
Fax.: 954-761-8475
pgh@trippscott.com
Attorneys for Steven Jacob; Steven F. Jacob
CPA & Associates, Inc.

Thomas M. Messana, Esq.
Messana, P.A.
401 East Las Olas Boulevard, Suite 1400
Fort Lauderdale, FL 33301
Tel.: 954-712-7400
Fax: 954-712-7401
tmessana@messana-law.com
Attorneys for Plaintiff

Gary A. Woodfield, Esq.
Haile, Shaw & Pfaffenberger, P.A.
660 U.S. Highway One, Third Floor
North Palm Beach, FL 33408
Tel.: 561-627-8100
Fax.: 561-622-7603
gwoodfiled@haileshaw.com
bpetroni@haileshaw.com
eservices@haileshaw.com
Attorneys for Frank Avellino

Mark F. Raymond, Esq.
mraymond@broadandcassel.com
Jonathan Etra, Esq.
jetra@broadandcassel.com
Christopher Cavallo, Esq.
ccavallo@broadandcassel.com
Broad and Cassel
One Biscayne Boulevard, 21st Floor
2 S. Biscayne Boulevard
Miami, FL 33131
Tel.: 305-373-9400
Fax.: 305-373-9443
Attorneys for Michael Bienes
By:
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Leonard K. Samuels

Exhibit A
P&S ASSOCIATES GENERAL PARTNERSHIP, ET AL V. STEVEN JACOB, ET AL.

Frank Avellino - Vol. I taken on 9/9/2015

1

IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL

2

CIRCUIT IN AND FOR BROWARD COUNTY, FLORIDA
COMPLEX LITIGATION UNIT
CASE NO.: 12-034123(07)

3
4
5

P&S ASSOCIATES, GENERAL PARTNERSHIP,
a Florida limited partnership, et al.,

6

Plaintiffs,
7

v.
8

i jj
MICHAEL D. SULLIVAN, et al.,

9

Defendants.
10
1;-.

/
One Town Center Road
Suite 301
Boca Raton, Florida 33486
Wednesday, 10:10 a.m.
12:59 p.m.
September 9, 2015

11

12

13
14
15

DEPOSITION OF FRANK AVELLINO
16

VOLUME 1 of 2
(Pages 1 through 143)

17

18
19

20
21

24

SUSAN MATOS, Court Reporter and Notary Public in and
for the State of Florida at Large, pursuant to
Plaintiffs' Third Re-Notice of Taking Videotaped

25

Deposition in the above cause.

22
23
i'

Taken on behalf of the Plaintiffs before

Empire Legal Reporting (954)-241-1010

Page: 1

Frank Aveilino - Vol. I taken on 9/9/2015

Q•

1

-- to get those on the record and make

1

2

sure that we1 re on the same page as we go along.

3

A

Right.

4

Q.

So as you can tell, I'm going to be asking

5

you a series of questions,

As you know, you've been

6

put under oath and are required to answer the

7

questions truthfully as though you were in front a

8

judge and jury.

Okay?

9

A.

Sure.

10

Q•

Also, if you don't understand any

ii

questions, please let me know and I'll rephrase them

12

to make them understandable to you.

Okay?

13

A.

Okay.

14

Q•

And for purposes of the court reporter, I

15

would ask that you do what you have been doing, and

16

that is answer verbally as opposed to the nodding of

17

head.

Okay?

18

A.

Sure.

19

Q.

All right.

20

Do you -- do you have an e-mail address?

21

Yes .

22

Q.

And what is your e-mail address?

23

A.

It's Franknanc@aol.com.

24

Q•

And how long have you used that e-mail

25

address?

Empire Legal Reporting (954)-241-1010
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1

A.

Oh, since I've had e-mail.

2

Q.

Do you recall about the time that would

4

A.

Probably ten years, twelve years.

5

Q.

And do you maintain e-mails going back

3

6

be?

that far?

7

A.

No.

8

Q.

How long do you maintain e-mails for?

9

A.

Three days.

10
ii

12

I -- I'm not an e-mail

person, so...

Q-

And so up to three days, you would hit the

delete button?

13

A.

I delete them overnight if I have to.

14

Q•

Okay.

All right.

And so have you made

15

any effort to -- to locate or find or get your hands

16

on any e-mails that you've previously deleted?

17

A.

No.

18

Q.

So you've done

19

made no effort to

retrieve deleted e-mails?

20

2V,

No.

21

Q.

And what type of computer do you use?

22

A.

It's an ancient computer now --

23

Q.

It's what?

24

A.

I think it's a -- a Sony, I think.

25

Q.

And how long have you had this computer?

Empire Legal Reporting (954)-241 -1010
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1

A

At that point, yes, by them.

2

by Michael.

By Greg and

(

Q.

And how was that fee calculated, do you

A.

Well, he had sent statements that said

3
4
5

know?

6

50 percent of fees, half to Mr. Bienes, half to me;

7

which means 50 percent of 100 percent.

8

Q.

And so you would get statements?

9

A.

He would send a -- a summary, if you will.

10

Q.

Okay.

11

And did you ever tell him something

to the effect of why are you paying me?

12

A.

Did I ever ask him?

13

Q.

Yes.

14

A-

No.

15

Q.

Okay.

So you got a summary and you were

16

paid a fee, based upon people who you referred into

17

the partnership.

18

19
20

A.

People I may have spoken to.

them to them?

Q-

Did I refer

I'm not so sure I referred them in.

Spoken to about their ability to invest in

21

S&P and P&S, and that their money would then be

22

invested in Madoff.

23
24
25

A.

Each one was different. so I can't give a

broad answer on that.

Q•

You mentioned that you delete e-mails

Empire Legal Reporting (954)-24l-l010
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1

2
3
4
5

every three days, roughly?
A.

Maybe every day.

Maybe every once a week.

I mean, I -- yes, I delete them.

Q.

And you've been doing that since you

started using e-mail about ten years ago?

6

A.

Yes .

7

Q.

And it's been your practice ever since?

8

A.

It's a practice.

9

10

It's a matter of getting

them off the computer.
Q.

Okay.

And so your personal practice is to

ii

remove e-mails every three days or so, and it has

12

been since you've had e-mail.

13

A.

Yes.

14

Q•

Did it ever become a point in time where

15

you stopped that practice?

16

A

Did I stop the practice of deleting?

17

Q

Yes.

18

A

No.

19

Q

And that's been going on since about 2004?

20

A

Since e-mails.

21

Q

Okay.

22

A

Yeah.

23

Q

Okay.

It's random.

Since at least 2004?

Now, in terms of the A

Avellino

24

& Bienes documents and statements and records, where

25

are those?
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P&S ASSOCIATES GENERAL PARTNERSHIP, ET AL V. STEVEN JACOB, ET AL.

Michael Bienes - Vol. II taken on 9/10/2015

1
2

IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA
CASE No.12-034123(07)

3
4
5
6

P&S ASSOCIATES, GENERAL PARTNERSHIP,
a Florida limited partnership, et al.,
Plaintiffs,
-vs-

7

MICHAEL D. SULLIVAN, et al.,
8
9
10

Defendants.
_____________________________________________________
DEPOSITION OF MICHAEL BIENES
VIDEOTAPED

11
12

VOLUME II
PAGES 85 - 215

13

Thursday, September 10, 2015
12:52 p.m. - 4:50 p.m.

14
15
16
17

Berger Singerman LLP
One Town Center Road
Suite 301
Boca Raton, Florida 33486

18
19
20
21
22
23
24

Reported By:
Gabrielle Cardarelli, FPR, RPR
Notary Public, State of Florida
Esquire Deposition Services
Job #22282

25
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1

A

Never had a housekeeper by that name.

2

Q

Okay.

3

So you don't recall referring

Ms. Duarte in to -- in to -- over to Mr. Sullivan?

4

A

I don't recall Ms. Duarte.

5

Q

Do you keep an e-mail account?

6

A

Yes, sir.

7

Q

And what is your e-mail address?

8

A

Michaelbienes@AOL.com.

9

Q

And how long have you maintained that e-mail

10

address?

11
12

A

Q

Okay.

And do you maintain all of your

e-mails?

15

A

Maintain?

16

Q

Yeah.

17

And I -- we

signed up for AOL and I've had that address ever since.

13
14

I got my first computer in '07.

Do you keep them?

Do you keep your

e-mails?

18

A

No.

19

Q

Or do you have a practice of deleting them?

20

A

I delete them.

21

Q

How often do you delete them?

22

A

Sometimes daily.

23

Q

Okay.

And if you -- have you been deleting

24

e-mails routinely and sometimes daily, since 19 -- since

25

2007?
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1

A

Yes.

2

Q

Okay.

3

A

Yes.

4

Q

Okay.

5

And you maintain that through today?

Do you share that e-mail address with

anybody or is it just yours?

6

A

It's just mine.

7

Q

Okay.

8

And does your wife have an e-mail

address?

9

A

Yes.

10

Q

And what is her e-mail address?

11

A

Dmbienes@AOL.com.

12

Q

And what -- how long have you had your current

13
14
15

computer?
A

I don't have a computer anymore.

I mean, I

have one but it's in the closet.

16

Q

Do you not use a computer?

17

A

I have a tablet.

18

Q

Oh, okay.

19

A

IPad.

20

Q

Okay.

21

A

Oh, say about a little over three years,

22
23
24
25

And how long have you had your iPad?

estimated.
Q

Okay.

And the hard drive for your computer is

in your closet, as well?
A

The computer is in the closet.
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Exhibit C
P&S ASSOCIATES GENERAL PARTNERSHIP, ET AL V. STEVEN JACOB, ET AL.

1
1

IN THE SEVENTEENTH JUDICIAL CIRCUIT COURT
IN AND FOR BROWARD COUNTY, FLORIDA

2
COMPLEX LITIGATION UNIT
3
CASE NO:

12-034123(07)

4
5
6
7
8

P&S ASSOCIATES, GENERAL PARTNERSHIP, a
Florida limited partnership; and S&P
ASSOCIATES, GENERAL PARTNERSHIP, a
Florida limited partnership; PHILIP
VON KAHLE as Conservator of P&S
ASSOCIATES, GENERAL PARTNERSHIP, a
Florida limited partnership; and S&P
ASSOCIATES, GENERAL PARTNERSHP, a
Florida limited partnership,

9
Plaintiffs,
10
11
12
13
14
15

V
MICHAEL D. SULLIVAN, an individual,
STEVEN JACOB, an individual, MICHAEL D.
SULLIVAN & ASSOCIATES, INC., a Florida
corporation, STEVEN F. JACOB, CPA &
ASSOCIATES, INC., a Florida
corporation, FRANK AVELLINO, an
individual, MICHAEL BIENES, an
individual, KELKO FOUNDATION, INC., a
Florida non profit corporation, and
VINCENT T. KELLY, an individual,

16
Defendants.
17

/

18
19

Proceedings before the HONORABLE

20

JACK TUTER

21
22
23

Monday, October 26, 2015
Broward County Courthouse
201 Southeast Sixth Street
Fort Lauderdale, Florida 33301
2:01 - 3:02 p.m.

24
25

Reported by: Lisa Mudrick, RPR, FPR
Mudrick Court Reporting, Inc.
(561) 615-8181

Hon. Jack Tuter - 10/26/2015
P&S v Sullivan
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all about.
THE COURT: Let me stop you again. I
apologize for interrupting, but I have to try
to get these things out. I am like Columbo
sometimes, get these things out of my brain or
they stick there.
Are you saying that he deleted every
e-mail business or personal within whatever
timeframe he was doing as soon as he read it
whatever?
MR. ETRA: That's his testimony, and yes.
THE COURT: Okay. So how would the
deleted e-mails that might relate to the
partnerships not be discoverable under a
forensic examination?
MR. ETRA: Because we are hypothesizing
about a fact that's not in evidence on a matter
where we need an evidentiary record where we
are hypothesizing that there were relevant
e-mails that were sent to him.
THE COURT: Well, so you are telling me
he's got a laptop or he's got a desktop and he
is running these partnerships with all this
money and he doesn't write any e-mails
connected to his partnership?

14:22:07-14:22:42
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Page 22 14:22:51-14:23:18

be harmed because there's nothing on there
except his own personal stuff?
MR. ETRA: Well, look, Your Honor, I am
not harmed by relevant evidence coming in. I
am harmed by personal intrusive matters. And
that's what the 4th DCA finds as well. And
they haven't met their burden to get there.
It's expensive. It's going to take a lot of
time. And it's personal. He is an older man
with -- sorry.
THE COURT: I am sorry. Did he testify
during the course of his deposition that he
used this laptop to conduct business?
MR. ETRA: No.
THE COURT: Was he asked that?
MR. ETRA: No, to my recollection he
wasn't asked. To my recollection he wasn't
asked. And to my recollection he didn't -THE COURT: How many hours were you all in
deposition?
MR. ETRA: Sorry?
THE COURT: How many hours were you all in
deposition?
MR. ETRA: It was a day.
THE COURT: And nobody thought to ask him

Page 23 14:23:25-14:23:55

MR. ETRA: None.
THE COURT: Just he was a Hilary Clinton,
he just wrote -MR. ETRA: Your Honor, this is the danger
of oral argument. There is no evidence he is
running these partnerships. He is not running
these partnerships. So putting the cart before
the horse here. He is a retired guy who is
sitting at home.
And, by the way, the particular computer
here, according to his testimony, is a laptop
that he had from '07 to, he said, about three
years ago, so to '12, okay?
THE COURT: '07 to?
MR. ETRA: To about '12. He said three
years ago, so that's what his testimony is,
okay? And it's been sitting in his closet ever
since.
I don't have any evidence he was running
these partnerships. And I shouldn't have to
defend against their allegation on an
evidentiary matter like this.
THE COURT: And if there was a forensic
examination as wild a fishing expedition as you
proclaim it might be, then he is not going to

Min-U-Script®

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 24

Page 25

what did you use -MR. ETRA: Your Honor, I am not trying to
go -- I am defending this deposition. They
didn't ask these questions. They have no
record to go on here. Obviously he
communicates with his lawyer. He communicates
with his doctor. This is a complete fishing
expedition.
THE COURT: Communicates with his doctor
on e-mail? I don't think so.
MR. ETRA: Okay, maybe not his doctor. I
don't know. Let me just state something else,
Your Honor. It's easy to get lost in this.
You have e-mail and you have hard drive.
THE COURT: It is not easy to get lost.
MR. ETRA: I find it easy to get lost.
THE COURT: I follow your argument. These
days I think I'm getting one of these motions
every week.
MR. ETRA: Okay. I apologize, Your Honor.
THE COURT: I am not naïve to the idea
that people go on fishing expeditions and just
want to go open up people's hard drives.
MR. ETRA: Can I just clarify one thing?
There's no evidence at all that anything in his

Mudrick Court Reporting, Inc.
(561) 615-8181
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hard drive had anything to do with this
business, I mean zero.
THE COURT: That's a reason why I should
not permit a forensic inspection?
MR. ETRA: Right.
THE COURT: You are right, if that's what
I find.
MR. ETRA: Right. It was e-mails. You
don't need to go to his computer. You would
have to go to AOL. And there you basically
have all this personal information.
THE COURT: And why, if I directed your
client to sign a consent to get those e-mails
and let you view them first, is that any kind
of an invasion?
MR. ETRA: If you let me view them first,
I acknowledge it's probably not an invasion,
and I would be able to produce only what's
relevant. Because in their relief they say it
goes to a referee. And we withhold privileged
information. They get everything else about
his life.
If you want to go to AOL and have them -they want to pay for it and have them give
e-mails to me, and then I have -- you know, now
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What do you want to tell us, sir?
MR. WEBER: Yes, Your Honor. Mr. Bienes
did testify on September 10, 2015, the question
was, on page 90:
"And how long have you maintained that
e-mail address?
"Answer: I got my first computer in '07.
And I -- we signed up for AOL and I have had
that address ever since."
MR. ETRA: So I stand corrected.
THE COURT: Hang on a second. Before you
sit down, sir, let me ask you directly. When
is it that you think -- again, I think I am
agreeing with counsel to some degree, although
when I am faced with these questions it's like
the old Ronald Reagan, trust but verify type,
and I don't know where the trust and where the
verify lies in some of these disputes between
you lawyers.
When is it that you think that there was
an integral period of time that Bienes was
e-mailing anyone with information about these
partnerships? In other words, if he just got
the computer in 2007, maybe he is not really
involved in this partnership dispute and these

Page 27 14:26:56-14:27:50

I have to produce documents, like I always have
to produce documents in response to their
request.
THE COURT: We don't have any idea, if I
were to direct such a consent to be signed, how
many e-mails he has promulgated over whatever
period of time?
MR. ETRA: There's no record, Your Honor.
They haven't made a record.
THE COURT: How was it established during
the deposition of how long he had this AOL
account?
MR. ETRA: I don't believe it was. I
could be wrong. I believe he said he had the
computer from '07, starting in '07 up to about
three years ago. I think he said what his AOL
e-mail was. I don't believe, and if I am
corrected, I apologize; I don't believe there
were any questions about when he got the AOL
account and how long he used it. But if
Mr. Weber can point to a cite, if it's in the
record, it's in the record. To my recollection
there's nothing there.
THE COURT: Hang on. He is raising his
hand like he is in class back there.
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e-mails for two or three years later. Give me
some period of time, some window, that you
think he was sending information out about
these partnerships on that e-mail address.
MR. WEBER: Sure, Your Honor. May I give
Your Honor a copy?
THE COURT: Sure. Because I am agreeing
with many things -MR. ETRA: Etra.
THE COURT: -- Mr. Etra is saying here.
And I will have to tell you, just speaking out
loud but without any basis, I am thinking in
terms of a window by which I would let you have
some of these e-mails to see if there's
anything in there without going through eight
years of e-mails.
MR. WEBER: Yes, Your Honor. And this is
an e-mail that was produced to counsel. You
will see the Bates number at the bottom right.
It's an e-mail that is July 2008 before Madoff
was exposed of running a Ponzi scheme in
December of 2008.
And you will notice at the top of this
July 14, 2008, 2:11 p.m. e-mail, "Ray, I just
received this from Frank Avellino -- I received
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e-mails. He has been instructed to not delete
e-mails, and he is not. And, quite frankly, I
will tell you this now, but I can't verify it
because I haven't had the opportunity, his
testimony as to e-mails and his deleting
e-mails was inaccurate.
He is not computer savvy. He would read
an e-mail. And based on AOL -- and I don't
have an AOL account. I haven't seen how it
works. This is how I am told it works, and I
am going to verify it on his computer when I
have an opportunity. After you read an e-mail
on AOL, it is moved to an old file, a different
file. He has not deleted those e-mails. They
are in that old file. And I am going to look
and retrieve them all. So this may be much ado
about nothing. There may have been no e-mails
that were deleted.
But as we face what's in front of us
today, no obligation arose until January 2014.
And there's been -- they have all of Michael
Sullivan's e-mails. There are none with my
client after 2010.
THE COURT: Okay. Thanks.
Do you know, Mr. Etra, the status of your

14:36:22-14:36:55
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that only with regard to his guy. My client
uses it every single day. It's the only
computer he and his wife have e-mails to that
computer.
MR. ETRA: Your Honor, just to clarify.
He also testified that after he stopped using
the computer he has an iPad, and he uses the
e-mail on the iPad. So just to confuse things
further, I am sorry, but that's part of the
record.
MR. WEBER: Your Honor, may I? Just three
points, Your Honor.
So one of the portions of the testimony
from Avellino was, "Question: So you have made
no effort to retrieve deleted e-mails?
"Answer: No."
So right there you can imagine the
prejudice to the plaintiffs that we are not
getting -THE COURT: You made a request to produce
for his documents in discovery?
MR. WEBER: Right, and he hasn't searched
for them.
THE COURT: He said in his deposition
again what, no efforts to obtain deleted

Page 39 14:37:44-14:38:20

client with the AOL account? Was his the same
way in that -- because I did used to have an
AOL account, and I remember, you know, if you
just read something it went away, but you
necessarily had to go into a folder and push
delete if you really wanted to delete.
MR. ETRA: Your Honor, I apologize for
raising my voice before. And second, I don't
know the answer to that question.
MR. WOODFIELD: If Your Honor wishes, give
me an opportunity and I will confirm that. I
need to go physically look at his computer. I
always thought when I communicated with him on
discovery that he understood what he was doing
on the computer. I now realize he hasn't.
THE COURT: Which one has the desktop and
which one has the laptop?
MR. ETRA: I think they are both laptops.
MR. WOODFIELD: Laptop.
THE COURT: Your client had a laptop and
your client had a laptop?
MR. ETRA: Right.
THE COURT: And you are saying they
haven't used these in years?
MR. WOODFIELD: No. No. No. He said
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e-mails?
MR. WEBER: "So you have made no effort to
retrieve deleted e-mails?
"Answer: No."
THE COURT: This is Avellino?
MR. WEBER: Correct. And Mr. Woodfield
just clarified there's a folder that -THE COURT: Okay. I am going to make him
do a search on that.
MR. WEBER: Right. So we think it needs
to be done, we think, Your Honor.
Now, just two more points. I have the
federal case standards we have cited in our
reply. May I approach, Your Honor?
THE COURT: Sure. These are the ones that
get cited over and over to me. The 4th
District hasn't caught up with this yet, in my
opinion. They will. They will. Because they
are probably going to reverse me a half a dozen
times before we get it right here. But I just
don't think they have caught up yet. There's a
whole body of new rules.
MR. WOODFIELD: Judge Shira Scheindlin in
the Southern District called Zubulake I and
Zubulake II, and it imposes quite a broad and
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Memo re Defendant Michael Bienes’s AOL e-mail account
November 16, 2015
Save and except for e-mails privileged communications with counsel, which Bienes objects to
logging as these were exchanged during or in anticipation of litigation, the contents of his AOL
e-mail account is as follows: (i) a spam folder containing approximately 20 spam or solicitation
e-mails received from and after November 10, 2015; (ii) a saved mail folder containing 4
messages dated October 26, 2015 (2 e-mails); October 28, 2015, (1 e-mail); and November 12,
2015 (1 e-mail); and (iii) a notes folder containing 3 non-responsive and irrelevant e-mails dated
October 15, 2014, January 8, 2015, and July 1, 2015.
Per the Court’s recently entered Order, Bienes has been instructed to preserve all messages sent
to or from his e-mail account on a going-forward basis.
Responsive documents located on Bienes’s lap top are being produced to Plaintiffs under
separate cover, together with a privilege log.
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From:
Sent:
To:
Subject:

Ir4ichael Sullivan <mdsassoc@bellsouth.net>
Wednesday,lr,fay 6, 2009 7:27 A\4,
Frank & Nancy Avellino <franknanc@aol.com>
Bernie lr4adoff: God Wanted Ivlichael Bienes To Be Filthy Rich! | Ir4rs Panstreppon's Blog

httD:/itpmcafe.talkineDointsmemo.conritalk,bloesifiusJanstreppon/2009i05,bemie-nadoff-eod-walted-rniclia.phD?ref=eccafc

Michael D. Sullivan
6550 North Federal Highrvay
Suite 210
Fort Lauderdale Florida 33308

Landline (954)492-0088
Fax transmission (954) 938-0069
Email
investit@bellsouth.net

address

"The infonnation transrnitted herein is intended only for the person or
entity
to which it is addressed and may contain confidential and/or
privileged nuterial.
Any revierv, retramnissiorl dissemirratiou or other use of, or taking

of any
action in reliance upo4 this infomration by persons or entities other
than the
intended recipient is prohibited. Ifyou received this iu error,
please contact
the sender and delete the material from arry computer."

DIDSullivan-01-00005142

From:

Michael Sullivan <mike@sullivan4irsmatters.com>

Sent:

Wednesday, February 24,2010 l1:54

To:

Avellino Frank <franknanc@aol. com>

AM

Subject:

How you been doin?

Michael D. Sullivan
6550 North Federal Highway
Suite 210
Fort Lauderdale Florida 33308

Landline

(954)492-0088
(954) 328-3501
cell
Fax transmission (954) 938-0069
Email

address

mike@sullivan4irsmatters.com
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From:

Michael Sullivan <sully@freshsarffax.com>

Sent:

Wednesday, May I

To:

Frank & Nancy Avellino <fi'anknanc@aol.com>

l,

2011 9:38

AM

Subject:

prayers and wishes this rveek

love

Michael D. Sullivan
FRESH START TAX LLC.

Port Royale Financial Genter
6550 North Federal Suite 210
Fort Lauderdale, Florida 33308
tollfree 866 700-1040
landline 954 492-0088

facsimile

954 9384069

h s ta rttax. com
FreshStartTax.com

www. fres
Su I lv@
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Bernard Madoffiraud 'began 20 years earlier than admitted l Business l The Guardian

Page 1 of 1

From: Don Masterson <donmasterson@bellsouth.net>
To: Michael Bienes <michaelbienesgaol.com>
Subject: Bernard Medoff fraud 'began 20 years earlier than admitted l Business l The Guardian
Date: Sun, Nov 20, 2011 2:44 pm

http://www,guardian.co.uldbusiness/201 1/nov/18/bernard-madoff-fraud-20-yearsearlier?newsfeed=true
This is the best of 8 articles on David Kugel. I'm sure you have already read it.

BIENES0005616

https://mailaoLeom/webmail-std/en-us/PrintMessage
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The Lasting Shadow of Bernie Madoff - US Business News - CNBC
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From: Don Masterson <donmasterson@bellsouth.net>
To: Michael Bienes <michaelblenes@aol.com>
Subject: The Lasting Shadow of Bernie Madoff - US Business News - CNBC
Date: Sun, Dec 11, 2011 11:48 pm

http://www.cnbc.com/ic1/45630783/#
FYI long 2 page article, Madoff adamant trading was legal until 1992 when the
fraud started.
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